UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NﬁlYQ(g( Cv

FINDTHEBEST.COM, INC;

Plaintiff,
v,
LUMEN VIEW TECHNOLOGY LLC;
DALTON SENTRY, LLC;
DECISIONSORTER, LLC; THE HILLCREST

GROUP, INC,; EILEEN C, SHAPIRO;
STEVEN J. MINTZ; and DOES | through 50,

Defendants.

No.

ECF CASE

FEINDTHEBEST.COM, INC’S
COMPLAINT

JURY TRIAL DEMANDED

PLAINTIFF FINDTHEBEST.COM, INC.’S COMPLAINT

Plaintiff FindTheBest.com, Inc. (“FTB" or “Plaintift”) alleges the following claims

against Defendants Lumen View Technology LLC (“Lumen™), Dalton Sentry, LLC (“Dalion™),

DecisionSorter, LLC (“DecisionSorter”), Hillcrest Gronp, Inc (“Hillcrest”), Eileen C. Shapiro

(*Shapiro™), Steven J. Mintz (“Mintz"), and DOES ] through 50 (collectively “Defendants™):

NATURE OF THIS ACTION

l. This is a civil action brought under the Federal Racketeering Influenced and

Corrupt Organizations Act (18 U.S.C. §§ 1961 et seq. “RICO") and state laws, including abuse

of process, malicious prosecution, extortion, and violation of Cal. Bus. & Prof. Code § 17200,
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against Defendants based upon their association together for the common purpose of extorting
money out of individuals and entities, including FTB, based upon false, objectively
unreasonable, and baseless claims of patent infringement. Defendants entered into agreements
with one another and formed a series of “shell” entities for the purpose of filing frivolous patent
infringement actions and extorting “licensing fees” or settlements from FTB and others, who are
the target of those infringement actions. Defendants bring their patent infringement lawsuits
without probable cause, without conducting proper due diligence and investigation to have a
reasonable belief of infringement, and without a good faith belief that their targets are infringing
on the patent.

2. Defendants are the holders, licensors, licensees, assignors, or assignees of patents
covering abstract, fundamental business-related concepts that they do not use in any of their own
commercial enterprises. Rather, Defendants bring serial lawsuits based on alleged infringement
of these patents by legitimate businesses, like FTB, that use similar fundamental business-related
concepts (but not the same concepts), even though they do not actually infringe any claims of
Defendants’ patents.

3. At all times Defendants either know that the targets of their lawsuits are not
infringing upon their patents or have not done proper due diligence and investigation to have
reason to believe that the targets have infringed their patents; however, they use the legal process
and the threat of huge legal expenses associated with defending a patent infringement lawsuit,
threats of criminal prosecution, threats of disruption to the target’s business, and threats of public
embarrassment to extort “licensing fees” or settlements from their victims in exchange for a

dismissal of the frivolous patent infringement suit. Defendants do so knowing that the cost of



fighting their patent infringement suits and the disruption to the target’s business are more
exorbitant and costly than the “licensing fees” or settlement Defendants seek to extort.

4, Defendants create multiple layers of “shell entities” so that their victims have
little chance (and therefore little incentive) to recover any monetary relief as a result of
Defendants’ conduct. These “shell entities” are undercapitalized, do not operate any legitimate
business, and do not have any actual offices. As such, these “shell entities” avoid numerous
burdens of litigation — e.g. the disruption to business and the expense of compiling discovery
responses — which they inflict on their victims.

5. Defendants have continuously engaged in this pattern and practice of filing false
claims and using such threats to harass, annoy and intimidate their victims into paying “licensing
fees” or settlements to which Defendants are not entitled. Since their formation of Lumen 18
months ago, Defendants have filed more than 20 patent infringement lawsuits based upon the
same patent they allege FTB infringes, the majority of which were dismissed with prejudice after
Lumen (in accordance with its agreement with the other Defendants) extorted “licensing fees” or
settlements from those defendants. Defendants have asserted many more patent infringement
claims using different shell entities and patents apparently related to the patent it alleged against
FTB.

PARTIES

6. FTB is a Delaware corporation with its principal place of business located at 101
Innovation Place, #A, Santa Barbara, California 93108.

7. Eileen C. Shapiro is a resident of Massachusetts and the co-inventor of United
States Patent No. 8,069,073 (“the ‘073 Patent”), the patent referenced in Lumen’s Complaint in

Case No. 13 CV 3599 (Doc. No. 1} pending in this Court.



8. Steven J. Mintz is a resident of River, New Jersey and the co-inventor of the ‘073
Patent. Miniz is a managing member of DecisionSorter.

0. Hillcrest is a Massachusetts Corporation formed by Shapiro and Mintz for the
purpose of carrying out the racketeering activity described herein, to hide their involvement in
the extortion of “licensing fees” and settlements from their victims and the public, and to avoid
the expense and burden of litigation. On information and belief, Shapiro is the President, Chief
Executive Officer, Chief Financial Officer, Treasurer, Secretary, and Director of Hillcrest.

10.  On information and belief, Hillcrest is a manager of DecisionSorter and many
other “shell entities” created by Shapiro and Mintz.

11.  DecisionSorter is a Massachusetts Limited Liability Company formed by Shapiro
and Miniz for the purpose of carrying out the racketeering activity described herein, to hide their
involvement in the exiortion of “licensing fees” and settlements from their victims and the
public, and to avoid the expense and burden of litigation. DecisionSorter’s registered agent for
service of process is Hillcrest located at 20 University Road, Cambridge, MA 02138.
DecisionSorter was the original assignee of the ‘073 Patent.

12.  On information and belief, FTB alleges that DecisionSorter has no actual business
address or business office because it conducts no legitimate business and has no business
operations. DecisionSorter is a non-practicing entity, meaning that it does not research and
develop new technology but rather acquires patents and licenses the technology for the purpose
of filing patent infringement lawsuits and improperly extorting “licensing fees” and settlements.

13.  Dalton is a Delaware Limited Liability Company formed by Shapiro and Mintz
for the purpose of carrying out the racketeering activity described herein, to hide their

involvement in the extortion of “licensing fees” and settlements from their victims and the public



and to avoid the expense and burden of litigation. Dalton’s registered agent for service of
process is located at 2711 Centerville Rd., Suite 400, Wilmington, DE 19808.

14, On information and belief, FTB alleges Dalton has no actual business address or
business office because it conducts no legitimate business and has no business operations.
Dalton is a non-practicing entity, meaning that it does not research and develop new technology
but rather acquires patents and licenses the technology for the purpose of filing patent
infringement lawsuits and improperly extorting “licensing fees” and settlements.

15. On or about Sepiember 29, 2010, DecisionSorter purported to assign its rights to
the ‘073 Patent to Dalton.

16.  Lumen is a Delaware Limited Liability Company formed by Shapiro and Mintz
for the purpose of carrying out the racketeering activity described herein, to hide their
involvement in the extortion of “licensing fees” and settlements from their victims and the
public, and to avoid the expense and burden of litigation. Lumen’s registered agent for service
of process is located at 113 Barksdale Professional Center, Newark, DE, 19711.

17.  On information and belief, FTB alleges that Lumen has no actual business address
or business office because it conducts no legitimate business and has no business operations.
Lumen is a non-practicing entity, meaning that it does not research and develop new technology
but rather acquires patents and licenses the technology for the purpose of filing patent
infringement lawsuits and improperly extorting “licensing fees” and settlements. On information
and belief, Lumen is a shell entity with no ostensible purpose, assets or operation other than as

serving as a medium for Shapiro and Mintz to conduct their criminal enterprise.



18.  On or about March |, 2012 Dalton purported to assign its rights to the ‘073 Patent
to Lumen. On information and belief, the purpose of this assignment was to enable Lumen to
file frivolous patent infringement lawsuits against FTB and others.

19. Lumen now claims to be the exclusive licensee of the ‘073 Patent, however, FTB
alleges on information and belief that Shapiro and Mintz still hold an economic interest in the
‘073 Patent and benefit from the herein alleged illegal enterprise.

20.  Shapiro and Mintz are the individuals directing the affairs of Lumen,
DecisionSorter, Dalton and Hillcrest through a pattern of improper tortious acts and illegal
conduct described in this Complaint, which cause financial harm to FTB and others.

21.  Lumen, DecisionSorter, Dalton, Hillcrest, Shapiro and Mintz have engaged in a
pattern of racketeering activity, have each committed numerous criminal acts as part of their
scheme to defraud and extort FTB, and others, and have each participated in the operation or
management of the criminal enterprise.

22. At all times, the Defendants were and are acting in concert with one another, in
accordance with their agreement, with a common purpose of carrying out the illegal enterprise
and tortious acts described herein.

23. At all times, Defendants were aiding and abetting one another in that for each
alleged predicate act described herein, each Defendant was associated with the wrongful
conduct, participated in that conduct with the intent to bring it about, and sought by their actions
to make it succeed.

24.  Alternatively, FTB alleges that Defendants operate as a single economic unit and

are so dominated by the will of Shapiro and Mintz, and are used not to transact lawful business



but to commit extortion and other illegal acts for the benefit of Shapiro and Mintz, that they
cease to be separate units and are, in fact, the alter ego of Shapiro and Mintz.

25.  Defendants DOES 1-50, inclusive, are individuals and entities not yet known to
Plaintiff because Defendants have concealed their identity through a series of shell
entities. Once their identities are ascertained, the names of those individuals will be substituted
in place of DOE designations.

JURISDICTION AND VENUE

26.  This Court has subject matter jurisdiction over FTB’s claims under 28 U.S.C.
§§ 1331 and 1332, and under the RICO Act 18 U.S.C. §§ 1961 er seq. This Court has
supplemental jurisdiction over FTB’s other claims pursuant to 28 U.S.C. § 1367.

27. Venue is proper in this District under 28 U.S.C. § 1391(b)(2), as a substantial
number of the events giving rise to this action occurred in this District and under 18 U.S.C.
§ 1965.

28.  This Court may exercise personal jurisdiction over Lumen because Lumen
consented to the personal jurisdiction of this Court by filing a complaint against FTB in this
Court. All Defendants have purposefully availed themselves of the laws and protections of New
York by filing or causing to be filed multiple patent infringement lawsuits in this district and by
abusing the process of the New York courts to cause harm to FTB (and others) as further alleged
herein. The Court may assert personal jurisdiction over the other Defendants pursuant to 18
U.S.C. § 1965 and because Defendants used the process of this Court to attempt to extort money

from FTB and carry-out its illegal enterprise.



FACTUAL BASIS FOR CLAIMS
A. Lumen View’s Pattern and Practice of Filing Frivolous Lawsuits.

29.  On November 29, 2011, the United States Patent and Trademark Office
(“USPTQO”) issued Patent No. 8,069,073 (the “073 Patent”), entitled “System and Method For
Facilitating Bilateral And Multilateral Decision-Making.” A copy of this Patent is attached
hereto as Exhibit A.

30.  Lumen contends that the ‘073 Patent covers the computer enabled process of
matching two-party or multi-party preferences through a conjoint analysis. More specifically,
the patent purportedly covers a process whereby two or more people enter preferences, rank their
preferences and then a computer uses an algorithm to arrive at an optimal meeting point based
upon both preferences. Importantly, the patent purports to cover only circumstances where two
or more individuals provide preferences (“bilateral and multilateral decision-making™); i.e., it
does not purport to cover circumstances where one individual provides preferences (“unilateral
decision-making”).

31.  In fact, in prosecuting the patent and distinguishing the claims from prior art, the
inventors represented to the USPTO “that the claims require that conjoint analysis be applied to
both sides in a matching situation....” This was distinct from the prior art, which disclosed
unilateral conjoint analysis. The inventors made this representation to avoid a determination that
the invention was obvious and non-patentable.

32. Lumen claims to be the exclusive licensee of the ‘073 Patent. However, FTB
alleges, on information and belief, that Shapiro and Mintz still have an economic interest in the
‘073 Patent and financially benefit from the illegal acts described herein. In fact, Lumen’s

current attorney made such a representation.



33.  On information and belief, Shapiro and Mintz formed Lumen for the purpose of
pursuing patent infringement lawsuits based upon the ‘073 Patent. Specifically, Lumen was
formed on February 23, 2012. The ‘073 Patent was assigned to Lumen on March 1, 2012.
Lumen filed its first of more than twenty patent infringement suits eight days later on March 9,
2012 (Lumen View Technology, LLC v. Avotus, Inc., Case No. 12-CV-00291 (D.Del.)). In the
last 18 months, Lumen has filed more than twenty patent infringement lawsuits across the United
States claiming infringement of the ‘073 Patent.

34.  Lumen uses general “form” complaints in furtherance of its scheme so that each
complaint is nearly identical aside from changes to the name of the defendant. In this regard, it
is apparent that Defendants do not engage in any meaningful pre-filing investigation.

35. On information and belief, Shapiro and Mintz have also used other “shell entities”
such as Blackstone River, LLC, NewsGems LLC, Gooseberry Natural Resources LLC, Vertigo
Holdings LLC, Kolomoki Mounds LLC, and others; to bring frivolous patent infringement suits
based upon other patents they own or in which they hold an economic interest and extort license
fees or settlements (to which they are not entitled) from their victims. For example, Shapiro and
Mintz used these entities to bring patent infringement suits based upon their claimed right to at
least three other broad patents. Two of these patents also purport to cover systems and methods
for facilitating bilateral and multilateral decision-making and the third purports to cover the basic
concept of generating a news or press release online. Using these vague patents and shell
companies, Shapiro and Mintz have filed a dozen lawsuits against multiple parties over the past
three to four years. On information and belief, most (if not all) of these lawsuits were voluntarily

dismissed by Shapiro’s and Mintz’s shell entities after extorting licensing fees from their victims.



36. On information and belief, FTB alleges that, in each case, Defendants follow the
same format:

a. Defendants conduct no investigation into the products or services offered
by the alleged infringer, but simply do a broad internet search for companies that offer
any type of matching service. Because the concept of matching two parties is as old as
Adam and Eve, this general search reveals numerous company websites,

b. Defendants then file a lawsuit against the company (“target”) without
conducting any further good-faith investigation into whether the target actually practices
the process purportedly covered by the ‘073 Patent and without first notifying the target
of the ‘073 Patent or the alleged infringement.

C. Defendants conduct no further investigation into the target’s “accused
products or services” to determine how they operate and whether they actually infringe
upon the ‘073 Patent even after representations by the target that its accused services or
products do not practice the claimed invention.

d. In each and every case, Defendants serve the complaint on the target with
a letter stating that the target may avoid the cost of filing a responsive pleading if it is
willing to pay Lumen a “licensing fee.” The letter further threatens that if the target
fights the lawsuit through “early motion practice” or otherwise, Lumen will increase its
settlement demands and engage in “all motion practice as well as protracted discovery™ to
drive up litigation costs and disrupt its target’s business.

e. Neither Lumen’s letter nor its complaint, describe how the target is
infringing the patent. Rather, the letter advises the target that it should be prepared to

describe its use of and revenue generated from the ‘073 Patent.
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f. A true and correct copy of the letter Defendants sent to FTB is attached
hereto as Exhibit B and incorporated herein by reference.

g. In some cases, when Defendants’ targets show indications that they intend
to defend themselves, Defendants (using Lumen) threaten to contact the target’s
customers, or add them to the litigation, which would effectively put the target out of
business due to lost business and escalating indemnification costs. In fact, in the case of
one lawsuit (targeting RealMatch), Defendants named the target’s customers in the
complaint to exert greater pressure on the target.

h. In all cases, Defendants settle the lawsuits before any challenge to the
patent’s validity, any claim construction, or any discovery into Defendants’ enterprise.
This is intentional to avoid disclosing the ownership and relationship among Defendants.
37.  In reality the threats made by Defendants (through Lumen) are as hollow, false,

and misleading as are the allegations in their complaints. Defendants have no good faith belief
that the target is actually infringing the ‘073 Patent, have no desire to restrain the target from
operating in the manner Defendants allege infringes the ‘073 Patent, have no intention of
engaging in “full-scale litigation” to enforce their purported rights under the ‘073 Patent, and
will not increase their settlement demand if the target responds to the complaint or engages in
early motion practice. In fact, despite these representations, in the case of FTB, Defendants’
settlement demand remained the same after FTB filed an answer to the complaint. And as a last-
ditch effort to avoid having to defend its infringement position, Lumen offered a “one-day-only”
settlement offer that was discounted by $30,000 if FTB would not file an answer to the

complaint.

Il



38.  In fact, on at least one occasion, when Defendants discovered after filing their
patent lawsuir that the target did not have the funds to pay a “licensing fee,” Defendants
dismissed their lawsuit without prejudice and without taking any steps to enjoin the alleged use
of their patent. On information and belief, Defendants intend to file another lawsuit against this
target when Defendants can wrongfully extract more money from it. This is because Defendants
do not use the inventions claimed in the ‘073 Patent, maintain the ‘073 Patent for the sole
purpose of filing lawsuits, and have no real business or competitive interest in deterring
infringement of the ‘073 Patent.

39.  Because Lumen exists for no purpose other than to file patent infringement
lawsuits, it can wage a one-sided war on its victims. Specifically, unlike its targets, Lumen faces
no disruption to its business as a result of the lawsuits. Lumen has no legitimate business,
therefore, it does not have business records, employees, offices or operations. Accordingly, it
has no employees inconvenienced by, and no business disrupted by, subpoenas, discovery,
document preservation, depositions, or other incidents of litigation. Since Defendants do not
manufacture or produce anything, they have no fear of counter infringement claims. Moreover,
because of the “shell game” Defendants play, Lumen has far fewer documents and witnesses to
produce and it has no concern regarding its reputation in the marketplace. Thus, Lumen faces far
fewer litigation costs than its victims. Since Lumen is undercapitalized and holds no “real”

assets, its victims have little recourse.
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B. Defendants File a Frivolous Lawsuit Against FTB to Extort Illegal Fees.

40. FTB owns and manages the website FindtheBest.com. The website is a research
hub that provides consumers with unbiased, data-driven comparisons of a wide array of search
topics ranging from subjects such as smartphones, cars, and ski resorts, to name a few.

41.  Importantly, FTB’s website provides only unilateral matching because only one
party — the consumer visiting the website — inserts preferences. The website then uses
publically-available information to match consumers with products/services matching their
preferences. Functionally, FTB’s website provides consumers information similar to Consumer
Reports, which first offered its services online in 1987.

42.  On or about May 30, 2013, FTB received a threatening letter from Lumen’s
attorney (acting on behalf of all Defendants and at the direction of Shapiro and Mintz) enclosing
a complaint that Lumen filed against FTB alleging infringement of the ‘073 Patent (Lumen View
Technology LLC v. Findthebest.com, Inc., Case No. 13-CV-3599 (S.D.N.Y.). (Exh. B)

43.  Lumen’s letter stated that FTB’s “AssistMe feature meets one or more claims of
the ‘073 Patent™ and that the enclosed complaint had already been filed in the Southern District
of New York. (Exh. B.)

44.  The letter further advised that a response to the complaint must be filed within 2]
days but “If Company is interested in avoiding the need for filing a responsive pleading, you
must contact us (prior to the date of Company’s Response) to discuss license terms. To facilitate
such discussions, please be prepared to discuss the extent of the Company’s use of and revenues

generated from the features described in the Complaint.” (Exh. B.)
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45.  To create a sense of urgency, the letter falsely represented that the complaint was
already served on the company’s New York registered agent, when in truth it was served weeks
later on FTB’s Chief Marketing Officer.

46.  The letter threatened that if FTB did not immediately pay Lumen a “licensing
fee,” Lumen would use the litigation process to disrupt FTB’s business and increase expenses for
FTB. Specifically, the letter threatened “full-scale litigation” and “all motion practice as well as
protracted discovery” if FTB chose to defend the litigation rather than pay a licensing fee. (Exh.
B.) The letter also warned that, if FTB “engage[d] in early motion practice,” Lumen would
“reevaluate and likely increase Plaintiff’s settlement demand.” It went on to state: “Please be
advised that for each nondispositive motion filed by Company, Plaintiff will incorporate an
escalator into its settlement demand to cover the costs of its opposition papers and argument.”
(Exh. B.)

47, To further intimidate FTB, the letter outlined the disruption to FTB’s business
that would result if FTB refused to immediately pay the licensing fee. The letter broadly
described electronically stored information (“ESI”) and demanded that FTB take steps to
preserve all “accessible and inaccessible ESI ... without limitation, from six (6) years prior to
the date of the filing of the Suit up to the present time, and ongoing, in any way relating to the
products implicated by the ‘073 Patent.” (Exh. B (emphasis added).) Lumen also demanded that
FTB take steps to prevent alteration and erasure of virtually all data and information FTB keeps
or creates in operating its business, including “information unrelated to the Suit that [employees,
officers or others] regard as personal, confidential or embarrassing.” The letter even
recommended “confiscating” and “sequestering” electronic devices owned by “certain

individuals with significant knowledge of Company’s products implicated by the ‘073 Patent.”
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In other words, the letter made it clear that, if FTB fought Lumen’s baseless patent infringement
suit, Lumen would ensure that FTB’s key employees would be wrapped up in the litigation
causing serious disruption to FTB’s business.

48.  The letter further demonstrates that Defendants use the discovery process, not to
investigate and prove their patent infringement claims, but to merely harass, intimidate, injure
and annoy FTB (and their other targets).

49.  The message Defendants intend to convey by this letter is that FTB (and other
targets) should settle or pay the licensing fee without a fight, not because Lumen’s claims are
meritorious, but because Lumen will use the litigation process to cause significant financial
hardship and disruption to FTB’s (and other targets’) business.

50.  The letter Lumen sent to FTB and the complaint filed by Lumen are nearly
identical to those sent to, and filed against, other targets of its ‘073 Patent Infringement Suits.

51.  The complaint Lumen filed against FTB is objectively baseless as no reasonable
person could determine after a good faith investigation that FTB infringes upon the ‘073 Patent.

32, On information and belief, FTB alleges that at all relevant times Defendants knew
that FTB was not infringing upon the ‘073 Patent.

53.  Shortly after receiving Lumen’s Complaint, FTB’s Director of Operations (*DO”)
contacted Lumen’s attorney listed on the complaint to discuss the recently filed lawsuit and gain
a better understanding of why Lumen believed FTB was infringing upon the ‘073 Patent.

54.  During the discussion, it became apparent from statements made by Lumen’s
attorney that the Complaint was filed without probable cause and for the sole purpose of

extorting illegal “licensing fees” or a “nuisance settlement” from FTB.



35. Lumen’s attorney lacked any understanding of the publicly-available manner in
which FTB’s website operated and could give no factual explanation for why he believed FTB
infringed upon the ‘073 Patent.

56.  Lumen’s attorney could not explain, and lacked even a basic understanding of, the
process purportedly covered by the ‘073 Patent.

57.  FTB’s DO explained in that conversation that FTB did not in any way use a
bilateral or multilateral process. However, Lumen’s attorney refused to discuss such matter and
simply reiterated Lumen’s position that FTB would have to pay “licensing fees” to avoid filing a
responsive pleading.

538.  Because the DO’s conversation with Lumen was less than informative, FTB’s
Chief Executive Officer (“CEQO”) subsequently telephoned Shapiro and left a message explaining
who he was and stating that he was calling to gain a better understanding of the claims alleged
against FTB and the ‘073 Patent.

39.  After leaving a second voicemail message, Shapiro returned the CEQ’s call. In
that conversation, Shapiro would only confirm that she was the co-inventor of the ‘073 Patent
but claimed to no longer own the patent.

60.  Shortly thereafter, Lumen’s attorney contacted FTB’s counsel and stated that its
CEOQ called Shapiro a “patent troll.” According to Lumen’s attorney, calling someone a “patent
troll” constituted a “hate crime” under “Ninth Circuit precedent.” Lumen’s attorney then
represented that Lumen and Shapiro would report FTB to Judge Cote and pursue criminal
charges unless: (1) the CEO apologized to Shapiro; (2) FTB financially compensated Shapiro;
(3) FTB financially compensated Lumen’s attorney; and (4) FTB settled the civil patent

infringement lawsuit by paying a licensing fee. The attorney further stated that this offer was
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good until close of business that day. On information and belief, Lumen’s attorney was acting at
the direction of Shapiro and Mintz to conduct their enterprise affairs.

61.  These threats were made in bad faith, with knowledge that neither FTB nor its
CEO committed a crime and/or without a good faith belief that FTB or its CEO committed a
crime. The threats were made for the purpose of intimidating FTB and its CEO and extorting
money from FTB. This threat of criminal prosecution had no reasonable relevance to the patent
infringement lawsuit, was extraneous to the action, and in no way furthered the ends of justice.

62. On or about July 24, 2013, Lumen served FTB with initial disclosures in
connection with its patent infringement action against FTB. Those disclosures further
demonstrated that Lumen’s action was frivolous and that it was, in fact, filed without a good
faith investigation or probable case. Lumen names only one individval likely to have
discoverable information, Jerald Dawkins. Although Lumen later amended its initial disclosures,
it did so only to add the two named inventors in an effort to avoid FTB’s communications with
those individuals.

63. On or about August 8, 2013, FTB’s CEO contacted Jerald Dawkins, who
informed the CEO that he had never heard of FTB.

64.  Lumen also served FTB with Interrogatories and Requests for Production. On
information and belief, those request are “form” requests Defendants use in any patent
infringement case they file in which its victim files an answer before paying a “licensing fee.”
On information and belief, Defendants have a template with data fields where Defendants simply
input the victim’s name into these form requests without any additional thought or analysis,
without any regard for the local rules or specific patent rules applicable to each lawsuit, and

without any consideration of the target’s services or products. As such, many of these requesis
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are nonsensical, improper and impermissible. For example, most (if not all) of the discovery
requests served on FTB were premature and/or improper pursuant to the Local Patent Rules of
the United States District Courts for the Southern District of New York, Rule 5, Local Rules of
United States District Courts for the Southern District of New York, Rule 33.3 and other statutes
and rules of procedure. Accordingly, these discovery requests are simply intended to annoy and
harass FTB and saddle FTB with increased litigation costs so that FTB will acquiesce to
Lumen’s demands and settle the frivolous lawsuit or pay illegal “licensing fees.”

65. On August 30, 2103, Lumen served FTB via email with a Disclosure of Asserted
Claims and Infringement Contentions (“Infringement Contentions™) as required by the Local
Patent Rules of the Southem District of New York. Lumen’s Infringement Contentions further
demonstrate Defendants’ failure to properly investigate before filing a patent infringement action
against FTB. Most notably, Lumen contentions are vague, identify FTB’s entire “website” as the
“Accused Product or Service,” and provide little supporting detail. Lumen improperly attempts
to string together screenshots from different services provided by FTB as evidence of
infringement.

66.  Despite its threats, Lumen has not increased its settlement demand to FTB even
though FTB opted to fight its complaint. Although Lumen’s threats have continued (as
described herein), Lumen has continued to demand the same settlement amount.

67. Specifically, upon service of Lumen’s complaint, Defendants offered to dismiss
their patent infringement suit if FTB paid an $85,000 “licensing fee.” When FTB rejected that
offer and informed Lumen that it would fight the frivolous lawsuit, Lumen made a last-ditch
effort to persuade FTB to “settle” by dropping its licensing fee the day before FTB's answer was

due to $55,000. Lumen stated that this “offer” was a “one-day only offer” that would expire
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when FTB filed its responsive pleading the next day. On information and belief, Lumen reduced
the “licensing fee” at the direction of and/or with the knowledge of Shapiro and Mintz because
Defendants have no interest in the outcome of the patent litigation, have no desire to enjoin
FTB’s alleged infringement, know that FTB does not infringe upon the ‘073 Patent, and do not
intend to engaged in “full scale litigation.”

68.  Contrary to Lumen’s representations that it would continue to increase its
settlement demands, after FTB filed its answer to the patent infringement lawsuit, Lumen (at the
direction and with the knowledge of Defendants) again offered to drop the lawsuit in exchange
for a $85,000 “licensing fee.”

69. As a result of Defendants’ wrongful acts, as described herein, FTB has sustained
injury to its business and property, including, but not limited to, damage to its business
reputation, disruption of its business affairs, and expenses incurred investigating and defending
FTB’s frivolous claims

COUNT 1
RACKETEERING INFLUENCED AND CORRUPT ORGANIZATIONS ACT (RICO)

18 U.S.C. § 1961 ef seq.
(Against All Defendants)

70.  FTB re-alleges and incorporates each and every foregoing paragraph of this
Complaint as though fully set forth herein.

71. At all relevant times, FTB is a person within the meaning of 18 U.S.C. §§ 1961(3)
and 1962(c).

72. At all relevant times, Shapiro and Mintz are persons within the meaning of 18
U.S.C. §§ 1961(3) and 1962(c), each of whom (through an express agreement) direct the affairs
of Lumen, DecisionSorter, Dalton and Hillcrest through a paitern of improper tortious acts and

illegal conduct described in this Complaint, which cause financial harm to FTB and others.
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73. Lumen, DecisionSorter, Dalion and Hillcrest, in any combination associated in
fact, are an “Enterprise,” as defined by 18 U.S.C. § 1961(4), controlled and directed by Shapiro
and Mintz, associated together in fact for the common purpose of filing frivolous patent
infringement cases and extorting “licensing fees” and/or settlements from individuals and entities
who do not actually infringe upon the patent at issue in the lawsuits. The Defendants have a
continuing and ongoing relationship that has endured for several years and has resulted in more
than twenty patent infringement lawsuits enabling Defendants to extort unlawful “settlements”
and “licensing fees” to which they are not entitled.

74.  Each of the Defendants participated in the operation or management of the
Enterprise. Among other things, Shapiro and Miniz direct the affairs of the enterprise,
DecisionSorter, Dalton, and Hillcrest serve as “holding companies™ set up to conceal Shapiro’s
and Mintz’s involvement in the enterprise, to hide exculpatory evidence and other materials that
would assist their victims in defeating the patent infringement claims, and to funnel, hide, and
shield the improper financial gains that result from the Enterprise. Lumen is the “front” of the
enterprise that, acting upon the direction of Shapiro and Mintz, files the litigation and carries out
the threats and fraudulent conduct further described herein.

75. At all relevant times, the Enterprise was engaged in, and its activities affected
interstate commerce within the meaning of 18 U.S.C. § 1962(c).

76.  The Defendants conducted or participated, directly or indirectly, in the conduct,
management, or operation of the Enterprise’s affairs through a “pattern of racketeering activity”

within the meaning of 18 U.S.C. § 1961(5) and in violation of 18 U.S.C. § 1962(c), to wit:
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Extortion in Violation of Hobbs Act, I8 US.C. § 1951 and
California State Penal Law §8 518, 519, 524

77. At all times material to this Complaint, FTB was engaged in interstate commerce
and in an industry that affects interstate commerce.

78.  Defendants, individually or collectively, conducted the affairs of the Enterprise
through numerous acts of extortion, attempted extortion and conspiracy to commit extortion in
violations of 18 U.S.C. § 1951, which constitute “predicate acts” under 18 U.S.C. § 1961 in
furtherance of their overall scheme to defraud and enhance their wealth through improper means.

79.  As described herein, Defendants have threatened frivolous lawsuits and criminal
prosecution unless FTB paid substantial sums of money. The Defendants did so with the intent
and effect of causing a reasonable fear of economic loss on the part of FTB, to disrupt FTB'’s
business operations, and to disrupt and encourage FTB to abandon its defense of the frivolous
patent infringement lawsuit initiated by Defendants.

80.  Similarly, the Defendants’ wrongfully attempted to appropriate FTB’s property by
instilling fear that, if the property was not delivered, the Defendants would accuse FTB and its
CEO of a crime and FTB and its CEO would face additional expense, embarrassment, business
disruption, damage to their reputation, and legal fees.

81.  Defendants also used litigation and the discovery process without any interest in
the outcome of the litigation, but with the intent to harm FTB’s business and persuade FTB to
pay a “licensing fee” even though Defendants knew (or reasonably should have known) that FTB
was not infringing upon the ‘073 Patent.

82. Defendants’ conduct did in fact instill fear in FTB, causing additional

interruptions to FTB’s business, causing the harm Defendants so intended, including additional
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legal fees, disruption to FTB’s business, injury to FTB and its CEO’s reputation and disruption
of FTB’s defense to Lumen’s patent infringement complaint.

Mail Fraud, 18 U.S.C. 1341 and Wire Fraud, 18 U.S.C. § 1343

83.  As described herein, the Defendants engaged in a scheme to defraud and extort
substantial sums of money and property from FTB.

84. In furtherance of their scheme, and as described herein, the Defendants
transmitted, or caused to be transmitted, by means of wire communication in interstate or foreign
commerce, writings, signs, signals, pictures, and sounds for the purpose of executing such
scheme.

85.  Specifically, Defendants delivered their threats, false representations regarding
the nature of the ‘073 Patent, their purported right to “licensing fees,” their “settlement
demands,” and their threats of criminal prosecution via email and telephone. Defendants used
the U.S. Postal Service and/or private mail carriers to deliver its letter and complaint to FTB and
other victims, both of which were used to deliver threats and intimidate FTB.

86.  The Defendants participated in the scheme to defraud and extort FTB by
knowingly, willfully, and threatening FTB with the specific intent to deceive and/or defraud FTB
into paying the Defendants illegal licensing fees and settlements.

87.  The Defendants’ false and misleading statements were relied upon by FTB and
have caused FTB substantial damages, as further described herein.

88.  The Defendants participated in the scheme to defraud and extort knowingly,
willfully, and with the specific intent to deceive and/or defraud FTB into paying the Defendants.

89.  The Defendants’ false and misleading statements were relied upon by FTB and

have caused FTB substantial damages.
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90.  Each of the Defendants have engaged in multiple predicate acts, as described
herein. The conduct of each of the Defendants constitutes a pattern of racketeering activity
within the meaning of 18 U.S.C. § 1961(5).

91. FTB was injured in its business and property by reason of the Defendants’
violations of 18 U.S.C. § 1962(c). The injuries to FTB caused by reason of the violations of 18
US.C. § 1962(c) include, but are not limited to, damage to FTB’s reputation and goodwill,
disruption to FTB’s business, legal fees and costs in defending itself from Defendants’
objectively baseless, improperly motivated sham patent lawsuit and threats of criminal
prosecution.

092, Further, these injuries to FTB were a direct, proximate, and reasonably
foreseeable result of the violation of 18 U.S.C. § 1962. FTB has been and will continue to be
injured in its business and property in an amount to be proven at trial.

93, Pursuant to I8 U.S.C. § 1964(c), FTB is entitled to recover treble damages plus
costs and attorneys’ fees from the RICO Defendants.

94.  FTB seeks a preliminary and/or permanent injunction to enjoin the Defendants
from filing any more frivolous patent infringement lawsuits.

COUNT II
CONSPIRACY TO VIOLATE RICO (18 U.S.C. 1962(d))

(Apainst All Defendants)

95.  FTB re-alleges and incorporates each and every foregoing paragraph of this

Complaint as though fully set forth herein.
96. Defendants Shapiro, Mintz, DecisionSorter, Dalton and Hillcrest, individually and
collectively conspired with Lumen to commit wire fraud, extortion and violate the RICO statute

as described herein.

23,



97. FTB was injured in its business and property by reason of the Defendants’
violations of 18 U.S.C. § 1962. The injuries to FTB caused by reason of the violations of I8
U.S.C. § 1962 include, but are not limited to, damage to FTB’s reputation and goodwill,
disruption to FTB’s business, legal fees and costs in defending itself from Defendants’
objectively baseless, improperly motivated, sham patent lawsuit and threats of criminal
prosecution.

98. Further, these injuries to FTB were a direct, proximate, and reasonably
foreseeable result of the violation of 18 U.S.C. § 1962. FTB has been and will continue ic be
injured in its business and property in an amount to be proven at trial.

99.  Pursuant to 18 U.S.C. § 1964(c), FTB is entitled to recover treble damages plus
costs and attorneys’ fees from the RICO Defendants.

COUNTIII

EXTORTION
(Against all Defendants)

100. FTB re-alleges and incorporates each and every foregoing paragraph of this
Complaint as though fully set forth herein.

101, As set forth supra, Defendants agreed to accomplish the unlawful purpose of
commencing frivolous patent infringement actions against FTB and others, without probable
cause or a good faith investigation for the purpose of extracting money from FTB and these other
victims.

102.  As part of this agreement, Shapiro and Mintz transferred their rights to the ‘073
Patent to the “shell entities,” DecisionSorter, Dalton, and Hillcrest, and then to Lumen to allow

Lumen to initiate a litigation campaign. At all times the Defendants had an agreement that the



illegal funds obtained through this scheme would be collected for Shapiro and Mintz and Shapiro
and Mintz would maintain a secret interest in the ‘073 Patent.

103.  The agreement and scheme created by Defendants constitutes fraud and extortion
and is contrary to public policy.

104.  Defendants used the process of this Court for the collateral purpose of extorting
money from FTB and others because at no time did Defendants have any desire to deter or enjoin
any alleged patent infringement or protect their purported rights to the ‘073 Patent. Defendants
did not believe (or did not reasonably believe) that FTB was, in fact, infringing the ‘073 Patent.

105.  Despite threats of criminal prosecution, Defendants had no good faith belief that
FTB or its CEO committed any crime, but simply used this threat in an effort to extort funds
from FTB.

106. As a proximate result of the actions taken by Defendants, FTB has suffered
disruption to its business, loss of business goodwill, substantial litigation expense, and other

damages in an amount to be proven at trial.

COUNT IV
ABUSE OF PROCESS

(Against All Defendants)

167. FTB re-alleges and incorporates each and every foregoing paragraph of this

Complaint as though fully set forth herein.
108. Defendants entered into an agreement and created “shell entities” and license
agreements for the purpose of commencing patent infringement actions against FTB and others,

based upon a vague patent for the purpose of extracting money from FTB and other victims.
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109. At all times, Defendants did not intend to enjoin infringement of the ‘073 Patent
and did not use the process to do so, or in any way protect the ‘073 Patent. Instead, Defendants
used the process of this Court to extort money from FTB and others and to harm FTB’s business.

110. Defendants also used the discovery process to harass, annoy, injure and intimidate
FTB, rather than to actually discover information relevant to their patent infringement claims or
to prove their claims.

I1l.  As a proximate result of the actions taken by Defendants, FTB has suffered
disruption to its business, loss of business goodwill, substantial litigation expense, and other
damages in an amount to be proven at trial.

COUNT V
CIVIL CONSPIRACY
(Against all Defendants)

112, FTB re-alleges and incorporates each and every foregoing paragraph of this
Complaint as though fully set forth herein.

113.  Defendants Shapiro and Mintz formed an agreement for the purposes of engaging
in a nationwide pattern and practice of baseless threats, fraud, misrepresentations, unfair
competition, and extortion from businesses and individuals, including FTB.

114, Each Defendant participated in, contributed to, and substantially assisted one
another in the commission of the wrongful conduct described herein, including violation of
RICO, abuse of process, extortion and violation of Cal. Bus. & Prof. Code § 17200.

115. In furtherance of that conspiracy, Shapiro and Mintz formed DecisionSorter,
Dalton, Hillcrest, and Lumen (all “shell entities” that are undercapitalized) and created and/or

executed various licensing agreements between themselves and those entities so that Lumen

could serve as the vehicle for filing frivolous and unfounded patent infringement lawsuits and
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delivery unsubstantiated and absurd threats (including threats of criminal prosecution) for the
purpose of extorting money from FTB, and others.

116. Through these unlawful acts, as further described herein, Defendants have
damaged FTB by causing FTB to expend substantial sums investigating, defending and
preparing to defend against fraudulent and baseless threats and claims; disrupting FTB’s business
operations, its goodwill and business reputation, and other damages to be proven at trial.

COUNT V1
CAL. BUS. & PROF. CODE §§ 17200 ET SEQ.
(Against All Defendants)

117.  FTB re-alleges and incorporates each and every foregoing paragraph of this
Complaint as though fuily set forth herein.

118. Defendants’ conduct described herein constitutes unfair, unlawful and/or
fraudulent business acts or practices under Cal. Bus. & Prof. Code § 17200 et seq., including for
example, but not limited to, making affirmative misrepresentations and omissions about the need
to take a license to the ‘073 Patent, the alleged scope of the ‘073 Patent, and the characterization
of FTB’s CEO’s alleged statement to Shapiro as “a hate crime”; engaging in a broad scheme to
use fear in an effort to extort license fees for amounts to which Defendants were not entitled;
filing frivolous patent infringement actions; threatening Defendants with unfounded claims of
criminal prosecution; and abuse of process and violations of RICO, as alleged above.

119. Misconduct and injuries pertaining to the conduct referenced herein have occurred
within California, either of which gives rise to a § 17200 claim. With respect to injury in
California, FTB’s principal place of business is in California. Thus, the disruption to FTB’s

business caused by Defendants’ misconduct occurred in California as did its damages. With
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respect to misconduct, Defendants’ letter demanding licensing fees was sent to FTB in California
and Defendants’ threats were made to FTB in California.

120. As a result of Defendants’ conduct, as described herein, FTB’s business was
disrupted, as its officers, directors and key employees had to devote significant time and
resources to defend FTB from Defendants’ frivolous and false claims. Plaintiff also suffered
damage to its business goodwill and reputation.

121, Plaintiff is entitled to remedies, including a permanent injunction barring

continued commission of the unlawful activities alleged herein, and restitution.

PRAYER FOR RELIEF ON FTB’S COMPLAINT

WHEREFORE, FTB prays for the following relief against Defendants on FTB's

Complaint, as follows:

1. For judgment in favor of FTB on all claims;
2. For general damages according to proof at trial,
3. For restitutionary damages;

4, For trebled damages according to statutes, 18 U.S.C. § 1964(c);

5. For pre-judgment interest according to statute;

6. For FTB’s reasonable attorneys’ fees and costs according to statute, 18 U.S.C.
§ 1964(c);

7. For injunctive relief;

8. For such other legal and equitable relief as the Court may deem FTB is entitled to
receive.
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DEMAND FOR JURY TRIAL

PlaintifT hereby demands a trial by jury on all claims and issues so triable.

Dated: September 16, 2013

Respectfully submitted,

By: j ’< :f(?w-

JEFFREY K. DAMAN (JD7723)
DAMAN & ASSOCIATES. L.L.C.
1500 Walnut Street, 21st Floor
Philadelphia, PA 19102

Ph: (484) 775-0468

Fx: (203) 738-3582
Jeffrey.daman@damanllc.com

JOSEPH S. LEVENTIIAL

{(pro hac vice forthcoming)

THE LEVENTIHAL LAW FIRM, APC
600 West Broadway, Suite 700

San Diego, CA 92101

Ph: (619) 356-3518

Fx: (619) 615-2082
Jleventhal{@leventhallaw.com

Counsel for Plainuff
FINDTHIEBEST.COM. INC,
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1
SYSTEM AND METHOD FOR FACILITATING
BILATERAL AND MULTILATERAL
DECISION-MAKING

CROSS-REFERENCE TO RELATED
APPLICATIONS

This application is a continuation of our application Scr.
No. 11/711,249. filed Feb. 27, 2007, which is a continuation
of our application Ser. No. 11/171,082, filed Jun. 29, 2005
{U.S. Pat. No. 7.184,968), which is a continuation of our
application Ser No. 09/538.556, filed Mar. 29. 2000 (U/S.
Pat. No. 6,915,269), which claims the benefit of our provi-
sicnal application Ser. No. 60/173,259, filed Dec. 23, 1999;
these related applications are hereby incorporaied herein by
reference.

TECHNICAL FIELD

The present invention relsies 1o bilateral and muhilateral
evaluation methods and systems.

BACKGROUND

Consumers constantly decide which products and services
best satisfy their needs and desires. Producers comrespond-
ingly decide how best 1o configure their producis and ser-
vices, from amonpst a wide array of choices. They must not
only choose a suible price, but also must decide which
combination of other attributes of their products and services
will best satisfy consumers,

In order to facilitate these decisions, there have thereflore
arisen a variety of marketing research techniques. Among
these are forced trade-off or forced choice methodologics.
including cenjoint analysis. Through statistical methods,
these techniques allow prediction of which antributes of prod-
ucts and services are relatively more and Jess valuable to a
given group of constitucnts.

Based on these conventional techmigues. producers off
goods and services are able lo model buyers” or users” pref-
erences, thereby facilitating design or selection of products
and processes that best satisfy those preferences. For persons
an two sides of a transaction {a producer and a group of
consumers, for example), conventional techniques permit
persons on one side of the transaction to model the prefer-
ences of a group of constitucnis on the other side of the
transaction. Conventional techniques may therelore be called
unilateral, or one-sided, evaluation techniques.

SUMMARY OF THE INVENTION

In accurdance with one aspect of the invenlion there is
provided a method for facilitating cvaluation, in conncction
with the procurement or delivery of products or services, in a
context of at least one of (1) a financial transaction and (ii)
operation of an enterprise. such conlext involving o member
of a first class of pantics in a first fole and a member of a
sccond class of counterparties in a second role. The method
involves supplying to at least one of the parties a series of
lorced choice questions so as to clicit party responses; sup-
plying 1o at least onc of the counterparties a series of forced
choice questions so as to elicit counterparty responses; and
delivering alist matching the at least ane party and the at least
onc counterpanty according to analysis of preference profiles
determined using conjoint analysis of the party responscs and
the counlerparly responses.
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In altemative embodiments, the ist may be ranked sccord-
ing 1o closeness of fit.

In altemative embodiments, the method may further
invelve supplying to at least one party or counterpany co-
cvaluator a scrics of foreed choice questions so as 1o clicit
co-evaluator responses. wherein the list maiches the ar least
one party and the at least one counterpany according to analy-
sis of preference profiles determined sing such co-evaluator
responses

In aliernative embodiments, the party responses may
reveal, with respect to cach level of each of o first serics of
attributes, a wiility value which indicates the value that the
party places on the level of the artribute. Such party responses
may reveal the wility values without the wility values being
provided explicitly. Additionally. the counterpanty responses
may reveal, with respect to each level of each of a second
series of aftributes that complements the first series of
attributes. a utility value which indicates the value that the
counterparty places on the level of the attribute. Such coun-
lerpanty respunses may reveal the wility values withoul the
utility values being provided expticitly

In altemative embodimenis. the series of forced choice
questions and/or the list may be ablained from a remote server
over 8 communication network, The series of forced choice
questions may be supplicd by makiog available a set of web
pages providing a sct of questions and permining entry of
responses thereto. The puny responses end the counterpany
responses may be pravided to a remole server over a commu-
nication network.

BRIEF DESCRIPTION OF THE DRAWINGS

The foregoing fewtures of the invention will be more
reachly understond by reference W the following detailed
description. ken with reference to the accompanying draw-
ings. in which:

FIG. 1 shows a block diagram of en embodiment of a
method in accordance with the present invention for facilitat-
ing bilatcral and multilateral decision-making:

F1G. 2 shows a block diagram of a further embodiment of
a method 10 accordance with the present invention in which
conjoint analysis is employed;

F1G. 3 shows a block diagram of an embodiment of a
system in accordance with the present invention;

F1GS. 4 and Sillusirae the Jogical flow of'a method accord-
ing to an embodiment of the invention, that may be imple-
mented using a web server on the Intemet;

FIGS. 6 and 7 arc histogram represealations of a preference
profile of a party who is a job applicant and of a countorparty
employer in accordance with an embodiment of the nven-
tion;,

FIG 8 presenis a side-by-side comparison of the prefer-
ence profiles of FIGS. 6 and 7; and

FIGS. 9, 10, and 11 are screenshots demoastrating hicrar-
chically structured questions organized into three stages in
accordance with an embodiment of the invention.

DETAILED DESCRIPTION OF SPECIFIC
EMBODIMENTS

By contrast with cosventional methods. cmbodiments of
the preseni invention enable & bilateral evaluation of prefer-
ences: a decision 15 recommended based on ils providing a
relntively close fit between the preferences of each potential
pairing of party and counterparty to a potential tansaction.
when compured with other possible pairs of partics 10 the
pulentinl trmnsaction. Indeed, embuodiments of the present
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invention may likewise be employed when information abaut
preferences is provided not just by two parnies 1 the transac-
tion (a party and a counterparty), but also by at least one
co-evalualor, who provides a useful perspective on the pref-
crences of a party or a counterparty. [n this case, the evafua-
tion is muhilateral rather than bilateral.

In various emhodiments of the present invention, there can
be employed questions that require a forced choice to reveal
preferences of the respondent. The bencfit of the forced
choice approach is that il helps to uncover underlying prefer-
ences that arc hidden and sometimes not conscicusly evident
even to the respondent

In this connection embodiments of the invention muy
employ conjoint analysis. See for example, Cattin, P and R.
R. Wittink, “Commercial Use of Canjoint Analysis: A Sur-
vey™, 45 Journal of Marketing 44-53 (No. 3, Sumnmer, 1982),
and “Commercial Use of Canjaint Analysis: An Updaie™, 53
Journal of Marketing 91-96 (July, 1982); Green. P.E. and Y.
Wind. *New Way to Measure Consumers’ Judgments,” flar-
vord Business Review, July 1975 (“Green and Wind™); see
aksu the references ikentified in the extensive bibliography of
Patrick Bohl: Conjoint Literature Database CLD, University
of Mainz, Germany, 1997, The foregoing articles and refir-
ences are hereby incorporated herein by reference.

As used in this description and the accompanying claims,
the following terms shall bave the meanings indicated, unless
the context otherwise requires:

‘The term “party” includes o natural person or an entity,
wheretn an entity may be any association, organization. or
fovernmental agency. A “counterparty” is similarly any other
natursl person or an entity.

A “financial transaction" is a transaction in which services
or products are being procured or delivered under circum-
stances involving an expectation that they will be paid for.
Thus “financial transactions” include enrollment at a college
oruniversity or a private school (wherein educational services
are rendered for tuition), employment by an entity {(wherein
an cmployee’s serviees arc rcadered for payment by the
employer), cogagement of a physician or health maintenance
organization (wherein health care services arc provided for
compensatian), choosing a reliremen? comemunity, investing
in a mutual fund, taking a vacation, or in executing a merger
or joint venlure or acquisition. The terms “services” and
“products”™ inchude the singular as well as the plural.

An “enterprisc’ is a business organization (regardless of
form), a government agency or organ, or 3 non-profit-orga-
nization {including a religinus, scientific. or charitable orga-
nization).

“Attributes” of a product or service include characteristics,
features, and bepefits of the product or service. lence (as an
example) if the service is college educativn, atinbutes may
include the size of the school, the prestige ol the school, and
the degree of structure of the school’s educationsl progmm.

A “level” of an artribule is a value associated with the
artribute that pertains to a characteristic, feature or benefit of
# product or service. The value may, but need not, be quanti-
tative; the value may be categorical. Hence if the service is
collcge education, the level of the attribute “school size™ may
be quantitative, as for example. “9378 students™, or may be
categorical, as for example, “between 5,000 und 10,000."
Attribute levels may be ealegorized even when more shstroct
artributes are involved. For example. if the attribute is pres-
tige, a Jevel may he “widely viewed as highly prestigious"; if
the atiribute is degree of structure in the education program, a
level may be “low degree of structure™.

F1G. 1 is 8 block diagram of an embodiment of & method in
secordance with the present invention for fucilitating bilaterul
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and multilateral decision-making. In this embodiment, six
ectivities are involved. As shown in item 11, first there s
obtained from each party in a first class responses to a first set
ol questions. and the responscs are stored in a suitable digital
storage medium Also, initem 12, there is obtained from each
counterpirty in a sccond class responses 1o 2 second set of
questions, and the responses are stored in a suitable digital
storage medium. {We discuss the nature of suitable questions
in connection with later figures. ) (Note items 11 and 12 need
not be contempormnenus and need not be sequenced in any
order.} In item 13, a first preference profile is generated for
cach party. based on the party’s responses to the first set of
questions; and, similorly, a second preference profile is gen-
craled, in item 14, for cach counterparty, based on the coun-
terparty’s responses 1o the second sct of questions. The ques-
tivns and the resulting profiles muay be developed using any of
a wide range of approaches. In some embadiments, as
described below, there may be employed conjoint analysis or
other forced-choice methodologies. It is withun the scope of
the invention lo utilize o first methodology in coanection with
the first set of questions and a second methodology in con-
nection with the second set of guestions. Onee these prefer-
ence profiles have been penerated, the method next analy zes,
for cach party in the first class, the preference proliles of
counterpartics in the second class, and derives a ranked list of
counterpartics that provide the closest fit of preferences with
that party, s compared with the fit of all coumerparties in the
second class (item 15). Finally, in item 16, the list of closest
fitiog counterparties for each party is communicated to that
party. (Similarly for each counterparty, the method derives a
ranked Jist of parties that provide the closest fitof preferences
with that counterparty, as compared with the fit of all parties
in the first class: and the list of closest fitting parties for cach
counterparty is communicated to thal counterparty.) By pro-
viding such a list in each case, bazed on a bilaieral or mulii-
laternl preference analysis, the method focilitates parties and
counterparties in making decisions that are based on the
closencss of the fit between their preferences.

FIG. 2 showsone embodiment of a method sccording (o the
invention, in which. firsi, preference profikes for parties and
counterparties ure generated using conjoint analysis toch-
nigues. Conventional conjoint analysis techniques, used in a
unilateral fashion, zre described in the references described
ubove near the beginning vl this section ol the description.

Once preference profiles have heen geacroted according to
the embodiment of FIG. 2. they arc then used to recommend
1o each panty a set af counterparties who provide theclosest fit
of preferences amongst the counterpanties considered. Since
the embodiment uses a preference profile for both parties and
counterpartics to evaluate the closeness of fit of preferences.
itis a bilaleral preference analysis method as upposed to the
vnilatera]l methods of the prior an.

We now cunsider the embodiment of FIG. 2 in further
detail. First, in the cmbodiment of FIG. 2. a sct of questions
201 is posed to each party and counterparty. The questions are
designed to reveal the utility value thal each respondeni
places on the possible levels of o set of anributes {n,. a,, . . .
a, } related w the proposed tansaction.

Bilatera] preference methodologies occording 1w the
embodiment of FIG. 2 ure uselu! in, but are not limited to,
three exemplury contexts.

Inthe first exemplary contex, an individual party wishes to
enler a transaction with an organization counterparty. In the
transaction, the party seeks to identify an organization with
respect to which the preferences of such party are a good fit
relative to the alternotives. The organizotion counterparty, on
the uther hand, seeks 1o give entry to parties wbo will be
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successful within the organization. Fxamples of the fimst
exemplary context include a student (as the individual panty)
choosing colleges 10 attend (the organization counterparty),
and an employce (the individual party) choosing a corpornte
employer (the organizntion counlerparty)

In the first exemplary context, the questions asked of the
party are designed to reveal the wtility values that the party
places on possible levels of a set of attributes refated 10 the
environment within the counterparty arganization. The pref-
erence profile created by the party's answers can thus be
catled a*‘'value profile” in this context. By contmst, the ques-
tions asked of each polential counterparty organization are
designed 1o reveal the preference profile that the counterparty
considers necessary for a purty to be successfal within its
organization. The preference profile ercated by the counter-
party’s answers in) this context can thus be called a “success
profile™. In the first exemplary context, a decision is recam-
mended to the panty based an a relatively close fitbetween the
party's value profile and the counterparty’s success profile.

Note that questions for a counterparty organization in the
first exemplary context are ot nevessarily directed to reveal-
ing profiles of successful individuals within its organization
in the past. The questions may instead elicit the value pmfiles
of individuals that the counterparty believes will be success-
ful within its organization in the future,

In a second excmplary context, both the party and the
counlerparties (o @ potential iransaction are organizations. In
the transaction, the party and counterparty seek to join
together to form one organization. An example of such 2
conlext is a corporate merger or acquisition. In the second
exemplary contexi, the questions asked of both the party and
polential counterparties are designed 10 reveal the valuc pro-
file that each respondent considers necessary for success
within its organization. Thus. in the second exemplary con-
tex1, a decision is recommended based on a relatively close fit
between the success profiles of the panty and counterparty. In
a menger example, such o recommended decision maximizes
“culture fit” between merging compenies.

Finally, in a third exemplary context, both the party and the
counterpanties lo a potential transaction are individuals. [n the
transaction, the party and counterparty seek to enter o finan-
cial relationship. For example, an individual party may seek a
counterparty partoer for a joint venture. In this third context,
the questions asked of Lhe panty and each polential counter-
party arc desigacd to reveal the utility value that cach respon-
dent places on possible levels of a set of anributes related to
the propased relationship. A decision is then recommended
based on a relatively clase fit between the resulting value
profiles of the party and a counterparty.

For convenience in this section of the description. we refer
preduminantly to a “polential transaction”. Fowever,
embodiments of the present invention may also be used in
dealing with operation ol un enlerprise. 1n such a case, the
party and the counterparty may (but need not) be different
constituents of the same enterprise and the issues of fit
between the constituents may involve, for example, address-
ing organizational inefficiencies in the workplace and a wide
variety of other activities. In one example, the party and
counterparty may be management and tubor, and the issue of
fit may involve 8 company policy 1o deal with staggered work
bours. Alteroatively, the party and countcrparty may be a
mansgers of two different divisions of a company having
competing claims on a comman resource 0 them, such as
marketing. Or, as yet another example. the enterprise may be
city government, the party may be the police force, the coun-
terparty may be the mayor, und the issues of fit may be related
o cmpluyee benefits, including tetms ofla health insurance, 10
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cover the police force. In any case, the technical approach for
embodiments of this type is similar to that described below
with respect 10 a poleatial transaction between party and
counterpurty.

A common fealure of questions used in each of the exem-
plury contexis is that the ottributes are chosen so that those of
the pertics “mirror.” or othcrwise complement, those of the
counterparties, For example. for a party who is a college
applicant deciding which college to attend. the attributes may
include: population of the locality in which the school is
located, degree of structure of the leaming environment. and
average class size. The counterparties for this transaction may
be college admissions persannel, and their “mimor™ stributes
in helping students 1o decide whether this schoof would pro-
vide a close fit of preferences may be: “students who do well
here prefer being in a Jocality with what pupulation™; “stu-
dents who do well here prefer atiending a school with what
degree of structure of the leaming eavironment™: and “stu-
dents who do well here prefer having classes of what average
class size”

An example of questions acconding to ooe embodiment of
the invention is provided in Table 1 for college applicants and
fur colleges seeking applicants, Tuble 2 provides a similar set
of questions for mutual fund purchasers and mutual fimds
sceking investors. Table 3 provides & set of questions for job
seckers and employers secking job candidates.

In process 201 of the embodiment of FIG. 2. cach respon-
deat is posed N questions {Q,. Qy, . . . Q.}. As described
above, questions for counterparties typically mirror the gues-
tions for parties. These yuestions may be {ashioned in awide
variely of forms. la une form of questioning, ench respondent
is provided a series of individual mulii-attribute descriptions
and asked to rate each of these descriplions. la another form
of questioning, each respondent is provided with a series of
poirs of multi-attribute alternative descriptions, and is asked,
for cach pair. to sclect a desired one of the alicrnatives [n yet
znother fonn olquestioning, each tespondent may be asked 10
scleet from among two or more aliemative multi-airibute
descriptions.

Proper design of the questions permits statistical cvalua-
tun of the responses, from which may be derived utility
values for each respondent, For example, the college appli-
canl may be asked to rate a selection of potential colleges
from 1 to 10, with 10 being most favorable; esch colleye may
be characterized by a level for cach of a series of anributes.
For example, in the case of artribites such as population of
Incality, degree of structure of the learning envimnment, and
class size, one of the colleges 1o be ranked may be character-
ized by levels as follows: in a locality with population 100,
000, unstructurzd learning envirvnment. and small class size.

In genera). each attribute [a,} will have possible anribute
levels which characterize it—in the example. there may be
possible college locutions with populatiuns between 15,000
and 100.000: two vpticns for leaming environment (struc-
tured or unstructured): three class sizes (small, medium. and
Jarge), and so on. Note that the atiribute levels need not be
numbers, bul may also be yes/no choices, or choices of items
froma list vl cavegonies Furthermore, note that stiributes, and
levels of the attribute, may also be directed 1o “sofA” charac-
terisiics refated 1o 2 transaction: that is, chamcleristics which
arc more cmohonal in nature and less quantifiable. For
example, in an cmployment sctting. 8 relevant attribute could
be the degree of expected after-work socializing with fellow
employees, and the levels of the attribute could be “rare”
“moderate.” and “frequent.™

The questions {Q,] need not, however, ask each respondent
w evaluale o list of all possible combinations of atirdbute
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levels. Rather, the set of questions acrually posed to the
respondents are sclected to achieve a balance across indepen-
dent contributions of cach attribute (or, altlematively, such
that ¢very point in the space of possible attnibute level com-
binations may be represented as a lincar combination of the
chosen combinations}. In other words, the questions may be
designed so that responses to them can be anelyzed interms of
attributes that, in mathematical tenms, are orthogonal to one
another or nearly 50.

In order to increase cfficiency of the process of obtaining
information from respondeat or, to enhance the collection of
information that is most pentineat, quustions may be struc-
tured hierarchically. In this way, responses for one or more
questions may be used (o gate the selection of subsequent

questions. Altematively, or in eddition, questions may be in

suiles, with each suite dealing witha given ares ol inguiry. For
example, in the college sclection example, one suile of ques-
tions may address factors governing the experience of life at
the school such as school size, social activities, gengraphic
location, climate, facilitics, nature of housing accommaoda-
tions, and another suite may addresy conditions associaled
with pursing a given major (say history or engineering) at the
school (conditions such us cluss size, expecied bours per
week studying, use of teaching assistants or use of full pm-
fessors). Also, forexample. in the job example, one suite may
address company-related factors (such as expectation/partici-
pation in company-sponsored cvenls, expectation around
conscnsus building, locations, and emphasis on cross-train-
ing between functions), and another sujle may address func-
tion specific matters (such as frequency of ovemight travel,
work week hours, and type of job training programs).

In one particular embodiment, the questions are organized
inio three stages. In the first stage. the respondent ranks the
levels of cach anribute, in descending order of preference. For
example, 1™ could signify the most prelerred level, and "3
the least preferred level, for three possible levels of an
altribule. In the second stuge, the respondent is asked to rate
his or her degree of preference for the most preferred level of
each atribute, over its least preferred level; for example. the
degrees of preference could be =1, slightly preferred™; *2,
moderately preferred™; 3, greatly preferred™; 4, | must
have—the least preferred level would be upsetiing.” Finally,
in the third stage, a series of two-option choices is given to the
respondent, forcing the respondent (o express the degree to
which he or she would prefer one of two multi-attribute com-
binations. For example, the respondent could be presented
with option A and option B, each having different levels of
two attributes, and asked to rank them on a scaleof 1 1o 9 (i
meaning “strongly prefer option A", 5 meaning “the two are
equal,” and 9 meaning “strongly prefer option B™). Examples
of questions from each of these three stages are shown in
FIGS. 9 through 11.

Once each respondent has provided 2 set of ratings {R,.
Ry, ... Ry} in answer to the questions (process 202), the
embodiment of FIG. 2 next calculates a preference profile for
each respondent, which includes the wility value 1hat each
respondent places on possible levels of the attributes {a,}
relsted to the proposed transaction. The preference profile is
generaled in process 203 by estublishing, for ecach respon-
dent, a utility function U{a,) lor each attribute; this funciion
provides a wility valuc corrcsponding 1o each levet of the
attribute a,. The utility functions are generated by first calcu-
lating a total utility for cach example combination that was
ranked by the respondent. The total utilities are calculated by
evaluating proposed utility functions for each attribute at the
anribute levels composing each combination, and, for cach
combinution, summing the resulting utility values. The Tunc-

i

[
a

Al

tions are then chosen from amongst the proposed funictions by
the criterion that a ranking of the total utilities should corre-
sperind 1o the respondent’s actual rankings as closely as pos-
sible. The result, for each respondent, is a utility funciion
U{a,) chosen for cach attribute {a,, a;, ... a,.}. Each wiility
function trunslates each level o its attribute into a wility for
that respondent. So, for example, a wility fuaction will be
established for the college applicant’s evaluation of the col-
lege location antribule (with @ utility valuc corresponding 10

+ each location A, B, and C—say 0.3, 0.2, and 0.4), the class

size attribute (with a utility value corresponding to small,
medium, and large class sizes—say 0.5, 0.2, C.1), and so on.

As in conventional conjoint analysis methods, the wility
functions arc nonmalized lo permit comparisons between the
utility values of given levels of dilferent sttributes. However.,
in cunventional methods, respondents are lypically ireated as
aclass and their responses are analyzed collectively. | lere the
context is typically differcnt, and the responses of each party
(and counterparty) are typically analyzed separately, so that
for each party and cach countcrpanty there is obtained a sepa-
rate sct of ulility functiens. Funthermore, conventional meth-
ods produce utility functions in a one-sided, or unilateral,
fushivn. For example, a producer conventivnally obiains a set
of utility functions describing the preferences of consumers.
By contrast, the method of the embodiment of FIG. 2 pro-
duces a sct ol utility functions for the party and each potential
counterparty, and continucs with a bilatcral analysis as dis-
cussed below. However, as described belaw, in some circum.
stances the preferences of a group may be evaluated collec-
tively. Also, the responses of any individual 10 questions may
be augmented and extrapolated on the basis of data previously
obtained for similar individuals

‘Thesetof utility functions associated with a respondent (be
the respondent a party or conalerparty) are sulficient to char-
acterize the preferences of the respondent, For exaunple, there
can be delermined the relative importance that the respondent
places on each sttribute by caleuluting, for vhut atinbule, the
range of the wtility funclion over the interval of possible
aitribute levels. A higher range for an aturibute’s utility func-
tion indicates a greater relative importance for that attnbute
As an example. consider the hypothetical in the paragraph
before last; the respondent’s range of utility values lor the
college location attribute was 0.2 (from a low 0f 0.2 10 a high
of G.4); 2nd the range fur the class size aliribute was 0.4 (from

s+ alow ol0 1 toa high 0l 0.5). Class size is therefore relatively

more important for that respondent than college location.
Mure gencerally, there may be derived from the utility Munc-
tions U,(a,) for a respondent, a range vector {R,}having a
serics of components R corresponding in each case 1o the
range of the utility funciion U,(a,} over levels of the antribute
2,

From the utility functions of a respondent there can be
similarly determined the level of cach astnibute giving rise 1o
the greatest utility experienced by the respondent. In other
words, from the utility functions can be derived the ansibute
levels most preferned by the respondent. One may therefore
determine a velue vector {V,} for cach respondent, as shown
in process 204. The components of the value vector {V,}
represent the levels of each artribute {a,} that maximize the
respondent’s wtility function with respect o that attribute. In
particular. il. for counterpsnty number two, three levels A, B.
and C of anribute one (a,) comrespond to utility function
vatues of (1.2, (1.3, and 0.4 respectively, then level C will be
chosen as V', since it gives the maximum utility value for this
attribute,

Given the seminal nature of the utility functions, the pref
erence profile for cach respondent, in this embodiment, is Lhe
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utility function vector {U,(n,)} for each artribute {a,, a,, . ..
a_}. In other embodiments. the preference prafile may be
composed of ane or more of the value vector {V,} and the
range vector {R,}.

Once the wility functions arc generated, the process of
determining the counterparties having the closest fit with a
party begins. As shown in FIG. 2, there are two aliemate
embodiments of the method of FIG. 2. In the first, called the
ageregate value methed, a list of counterparties having the
closest fit is determined by following processes 204, 205,
206, and 208. In a second, altermative embodiment of the
method of FIG. 2, catled the distance value method, the list
may be generated by following precesses 207 and 208 (in-
stead of processes 204, 205, 206, and 208).

In process 205 of the aggregate value mcthod, a vector is
generated corresponding 10 a pairing of ¢ach counterparty
with the party. These vectors are formed by evaluating the
party’s utilicy functions (from process 203) at each counter-
party’s value vector levels (from process 204)—that is, at the
counterparty’s utility-maximizing values. There is thus
formed, fur each counterpurty paired with the party, a vector
{U,(a,}1 1}. where the ventical bar notation indicates evalua-
tion of the panty's utility function for attribute a, a1 2,=V,, and

V, is the counterparty’s utility-maximizing value for attribute

a,.

In process 206 of the aggregale value method, there is
compuled an aggregate valuc for cach vector {U,(a,) 1,;} by
summing the components Ulu, )1 ,, of the vector i.«. by evalu-
ating the sum

i Ula,!

=i

v,

In process 208 of the aggregate value method, the counter-
party that, when paired with the party, produces the greatest
apgregate value is identified as kaving the closest (it of prel-
crences to the party. Similarly counterparties yielding lower
apgrepate values when paired with the pany are viewed as
having a poorer fit of preferences to the party. By selecting a
group of the highest ranking counterparties, there can be
provided a list of counterparties having a relatively close fit of
preferences with those af the party.

in the distance value version of the embodiment of FiG. 2,
 list of counterparties providing a relatively close fit of pref-
erences is genersted by using a distance measure between the
utility functions generated in process 203 for the party and
each counterparty. First, a utility function vector {U(a,)} is
generated for the party and each counterparty as described in
process 203 abave. Then, in process 207, for each pussible
counterpasty that can be paired with the party, a distance value
is generated by comparing the utitity functions of the pair. For
example. a linear distance value D may be computed using a
distance measure as follows:

- |Equation 11
D= Z Z[Abs{u.-ml., ~Unay |-

e

where the distance value D) is calculated for each possible
counlerparty paired with the party; and where Abs { } indi-
cates the absolute value of the subtraction result in the brack-
e1s; m is the number of anributcs {a,}; J, is the pumber of’
levels of sitribuwe a,; U (a,) is the party’s utility function for
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attribute a,: L1'{a,) 15 the counterparty’s utility function for
atiribute a,; and the venical bar notation indicates evaluation
of the function at atiribole level L,

In process 208 of the distance value method of FIG. 2, the
counlerparty that, when paired with the party. produces the
lowest distance value P is identified as baving the closest fitof
preferences with the party. Similarly counterpanties yiclding
higher distance values when paired with the party are viewed
as having 8 poorer fit of prefercnces with the party. By select-
ing a growp of the lowest distance valued counterparties, there
can be provided a list of counterpanies having a relatively
close fit of preferences with these of the pany. While the
illustrotion above uses o lincar distance measure that is mini-
mized, other distance measures may alse be employed,
including. (or cxample, a least-squarcs approach. [n such a
way, the embodiment of FIG. 2 allows parties and counter-
parties o make decisions about potential transaclions based
on a bilateral evaluation of preferences.

While the embodiment of FIG. 2 has been described with
reference to a list of counterparties being provided 10 a party,
it should be understood that, given any two classes of pantics
denominated “partics™ and “couanterparties.” the embodiment
of FIG. 2 cun equally be used 1o necommend a listof parties 1o
a counterparty, this may be accomplished by simply follow-
ing the described processes, but replacing the term “party”
with “counterparty.” and vice versa. Generally. it should be
understood that embodiments of the invention are symmetri-
cal with respect 1o two sides of a transaction, in that tey may
be used equally to recommend decisions to one side os (o the
other.

Furthermore, where embodiments are described in which,
first, a preference profile is penerated for persons on one side
of a transaction, and then & preference protile is generated for
persons on the other side of the transaction. it should be
understoed by those of ordinary skill io the art that the order
of questioning the persons, and of generating the preference
profiles, is not essentinl, Thus, where it is described o ask
questions of persons on one side of & (ransaction first, and
then of persons on the other, it should be understood that it is
equally possibleto reverse the order of questioning (by asking
questions of the opposite side of the transaction first), or even
10 ask questions of both sides simultancously

Ina further related embodiment, partics and counterparties
are enabled W make decisions based on a mulilaleral evalu-
atioa of preferences. In such an embodiment, the method
proceeds as described for FIG. 2. except that questions are
asked not only of parties and counterpartics, bt also of one or
moreco-evaluators. A co-evaluator may be any natural person
or an entity. as with the parties and counterparties. The party,
and eny of the possible counterparties, may wish to include
the input of a co-evaluator as an aid 1o decision-making. Thus,
for example. 8 college applicant party may wish to have a
guidsnce counselor or his parents evaluate the circumstances
under which he perforns best, or scems most conteat, inorder
10 aid him in deciding which college 1o anend. Similarly. a
college counterparty may wish lo have input from alumai/ae,
faculty, and current students to guide in selection of students
to admit. In a merger. a corporstion party may wish to have the
members of its various depariments, and even some of ils
customers and/or supplicrs, aci us co-evaluators, 10 assist in
determining the degree of “culture fit™ with a corporate coun-
terparty with which it is merging.

In each case, the co-cvaluator chosen has a uselul perspec-
tive on the pany or countemparty’s preference profile. The
question array, ranking, utility function, and value vector
procedures are followed as in boxes 201 through 204, except
that 1n 1this multilateral embodiment they ure performed form
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least one co-evalusor, hased on his or her own perception of
the associated party®s or counterparty’s preferences. in addi-
tion to being performed by the parties and counterpartics
themselves.

Co-evaluators may fall into 1wo exemplary categories,
although they are not limited 10 these categorics. In the firsi
oxemplary category. the co-evaluator provides input concerm-
ing the circumstances under which his or her agsociated party
or counlerparty is most content or salislied. In this categary,
theco-evaluator can be said to provide a prelerence profile for
his or her associatcd party or counterparty.

In the second exemplary category. the co-evaluator pro-
vides input conceming the circumstances under which his or
her associated party or counterparty performs best. In this
calcgory, the co-evaluator can he said to provide a success
profile for his or ber associated pany or counterparty

Attributes for co-evaluators typically mirror those for par-
ties and counterparties. For example. in the college-admis-
sions example discussed in connection with FIG. 2. atiributes
for a guidance counselor co-evaluator could be: *Prospect
docs best in enviroaments that . . . ™ or “Prospect is happier
with products or services that . . . * Similarly, questions for a
co-evaluator for a counterpany may be structured lo elicit
answers o the questions: “Peaple who do well here typically
like jobs that . . . ™ or “Users who are satisfied with this
purchase typically prefer items that ., .

A co-evaluotar for & party or counterparty need not be a
single person, it could also be a group of people. For example,
o corporale counterparty may wish (o use the members of a
given depariment as its co-tvaluators in a transaction. In such
u cage, i.c. where a co-evaluator consisis of a group of indi-
viduals, questions are asked of each member of the group of
co-cvaluators, and rankings are obtained from each. Then a
single set of utility functions (one function for each attribute)
is genarated for the group of co-evaluators. This may be done
by averagiog utility functions for coch member of the group;
by weighting some members' ulility functions more highly, 1n
a weighted average of functions (with the optimal weighting
determined based on the context of the iransaction): or by
allowing the counterparty (or party) associated with the co-
evaluator to choose which group member’s profile 10 use as
the co-evaluator's profile.

Where there is a group ¢o-evalustor, or where there is more
than one co-evzluator for u single pany or counterpany, it
may also be useful to provide a visual display of cach co-
evaluator's preference profile to partics and counterpanies.
Such a visual display could take the forn of a histogram, with
a bar indicating the relative value of attribules; or the visual
display could graphically display a wility function for esch
attribute, for each co-evaluator. Another useful visual display
could be a8 scalleplot or distibution (characterized. for
example, by a meun and standard deviation) of the preference
profile results from more than vne cu-evalustor. By using
such visual displays, parties and counlerpartics may be
enabled to weigh the input of multiple co-evaluators in a
compamtive and qualitative fashion,

Wheu a party or counterparty uses a co-gvaluator, methods
according to embodiments of the invention may require the
party or counterparty’s permission. before releasing o co-
evaluator's preference profile o other respondents in the
decision-making process.

Once a preference profile has been obtained for the party,
each counterparty, and each co-evaluator, the next process in
a multilaternl embodiment of the invention is, as with the
bilateral embodiments described above, to recommend a list
of counterparties praviding a relatively close fit of prefer-
ences. First it must be determined, for exch pany and coun-
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terpanty wha used a co-cvalualor. how 16 use the co-cvalu-
ator’s prefercnce profile in the analysis, In one embodiment,
this is perfarmed by the following nlgorithm:

1) Determine the closeness of fit of the party or counter-
party’s preference profile with that of its associated co-cvalu-
ator This may be done using the aggregaic value method or
the distance value method (each described above for a bilat-
cral embodiment).

2} If the profile of the co-evahmior is close enough 1o that
of the party or counterparty, as judged against a pre-estab-
lished standard. then the panty or counterparty’s own profile
will be used for comparison with potential partners 1o the
transaclion.

3) If, however, the co-evaluator's preference profile differs
sufficiently from that ol its associated party or counterparty
(as jwdped against the pre-established standard), then the
assacialed party or counierparty is given s choice as 1o which
preference profite to use for companison with potential pari-
ners 1o the transaction. The party or counterparty may choose
t use its own profile only, or that of the co-evaluator only, or
{optionally, for an additional foc) 10 use each profile sepa-
ratcly and obtain results using cach.

Once it is determined which preference profile will beused
for the party and cach counterparty, a multifateral embodi-
ment of the invention proceeds as described above for bilat-
eral embodiments. The result of this mululateral embodi-
ment, then, is 10 provide a list of coumerparties to the
propused transaction who provide a relatively close fit of
preferences with those of the party, in o way that kes inio
account the perspective of at least one co-evaluator.

Because decisions are recommended based on the prefer-
ences ol more thap one party to @ transaction, embodiments of
the invention are particulariy advanisgeous for long-term,
relationnl transactions. Examples have been provided abuve
of wiilizstion of embodiments in situations where parties and
counterpartics moy lack any previous business refationship,
However, sucha cirumsiance is in no way o necessury foun-
dation for application ol cmbodiments of the prescnt inven-
tion. For example, embadiments of the presen invention may
he employed for evalustion of existing relationships between
employer and employee. Questions in such a circumstance
may, for example, be directed 1o particular work conditions,
such us scheduling of employce’s work hours during the day,
work rules and changes 1o physical ficilities. [n this manner,
menagement and cmployecs may wselully evaluate potential
tssues of imponance in the work environment. As another
example, embodiments of the present invention may be
applied within corporations to determine where there is “gear
grinding™ within the organization (incfficient or counterpm-
ductive relationships). or areas of difficulty in “culture fit™
between merged companies.

Similarly, embodiments of the present invention may be
vsed in tandem with more raditional evaluation technigues,
For example, potential employees may be ideatified using
traditiona) techmiques, and thereafer promising candidates
along with buman resources managers may be subjected to
co-evaluation in accordance with an embodiment of the
present invention.

It is equally possible to refine evalustion lechniques in
various embodiments herein. One method of refinement is 10
consider instances whercin a close fit has been predicted by an
embodiment, but wherein expetience later shows there 10 be
aproblem. (Oralternatively, a close fit has not been predicted,
but nevertheless resulted.) When the reason for the outcomeis
uncovered. il may be due to an attribute that had not been
previously identified. or due 1o an ineffective or badly worded
question. In such cases. the questions posed o respondents
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may be modified to take inlo account a new anribute or to
correct ineflective questions. The questions may then be used
for new submissions to future respondents or can optionally
be resubmitted to former respondents. Alternatively, or in
addition, the problem may be attributable to improper analy-
sis of the answers to the questions, and these malters can be
adjusted by modifying, for example, the utility fanctions
associated with the party or counterpanty as appropriate, and
re-performing the analysis.

FIG. 3 shows a block diagram of an embodiment of &
system in accordance with the preseat invention. A first quies-
oo and response module 302 obtains responses from each
member of a first class of porties 301 (o a first set of questions.
The questions are designed (o elicit revelation of preferences
that can be used 1o estimate the closeness of cach party’s fit
with potential counterportivs to the transaction. The first
question end response module then stores the party’s
responses in a first digital storage medium 303.

Similarly. a second question and response module 305
obtaing responses from ecach member of 8 second cluss of
counicrpartics 304 1o a second set of uestions. These ques-
tions are, similarly, designed to clicit revelstion of prefer-
ences that can be used 1o estimate the closeness of each
counterparty’s fit with potential parties to the iransaction. The
second question and response module then stores the coun-
terparty’s responses in a second digital storage medinm 306.

A first profile processor 307 uses (he responses stored in
first storage medium 303 to derive a first preference profile for
each party, and o second profile processor 308 uses the
responses stored in second storage medium 308 to derive a
sccond preference profile for each counterparty.

A closeness-of-fit analyzer 309 analyzes the preference
profile generated for each party by first profile processar 307
in relation 10 the preferenee profiles generated by second
profile processor 308, For each party, the result is an output
ranked list 310 of counterparties providing a relatively close
fit of preferences with that pany, compared with the other
potential counterpartics. The closencss-of-fit analyzer com-
municates such a list to cach party.

In embodiments of systems according 1o the invention, the
first and second question and response modules 302 and 305,
the first and second profile processors 307 and 108, and the
closeness-of-fit analyzer 309 may be implemented as com-
puter processes running oo multiple compuiers in cummuni-
cation with cach other (for cxample over a network, including
the Internet). or as processes running on a single computer.
Similarly, the first and second digital storage media 303 and
306 may be separate siorage devices, or portions of a single
digitat storage medium

in a prefered embodiment, the system of FIG. 3 is imple-
mented as a host computer accessible over o network, such as
the internet. In particular, parties 301 and counterparties 304
tmay access the system using remote computers which are in
communication with a hast computer via Web pages ofa web
site on the World Wide Web. The host computer is then 2 web
server, which runs computer processes that implement the
first and second question and response modules 302 and 305,
the first and second profile processor 307 and 308, and the
closeness-of-fit analyzer 309, The server siores responses 1o
yuestivas in an associaled content storage device (for
cxample at least one hard disk drive), which serves as first and
sccond storage media 303 and 306. The server moy commu-
nicale with parties and counlerpartics using e-mail. or hy
making information available on a web site, or by other com-
munication methods,

Further information conceming the Internet and E-mail
(both ofwhich terms are used throughout this specification} is
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prowvided, for example, in Gralla. How the Interner Works
(Zifl-Davis Press, 1996), which is hereby incorporated by
reference; see especially pages 44-49,

In further embodiments of systems and methods according
1o the invention. communication with a server and infonma-
tion processing may be implemented using wireless devices.

F1GS. 4 and § iHlustrate the logical flow of a method accord -
ing 10 an embodiment of the invention that may be imple-
mented using a web server on the Internet This embodiment
also illustrates use of the processes described above in con-
pection with the system of FIG. 3.

Inbox 401, a system. which may bea website server on the
Internel, receives primary data from parties and counterpar-
tics, via guided templates for data entry. Each pany or coun-
terparty enlers the site, registers basic information (lor
example pume, address. and other contact information), and
sclects a decision area from a sel of pre-set parameters. The
pre-set decision arcas may be, for example, college selection
or emplayment searching. For college selection. the party
could be a college applicant, and the coumerpanty may be a
college looking for or decided which students to admit; for
cmployment scarching. the party may be a job candidate
loukiog for @ job, and the counterparty may be an employer
lnoking foremployees or deciding amongst candidates. Aler
receiving the decision area choices. the system prompts the
party or counterparty, via guided templates, for information
on co-cvaluators that he or she wisbes to include in the deci-
sion-making process. The system also gives the party or coun-
terparty the option of using data from oaly the co-evajuators
in making the decision (with no input from the pany or
counterparty himscll). Finally, the panty or couniterpanty
authorizes payuient, and the syslem receives and verifies the
payment method (lor example, credit card payment).

Nex1. in box 402, the system prompts each party and coun-
terparty, via guided templates, for supplemental data thar
might he useful later in the process of cvaluation. For
example, 4 jub candidate pany may be prompied for, and
register, a formatied résume. A college applicant party may be
prompted for, and register, a summaery of his academic his-
tory. In each case, the prompied supplemental data is poten-
tially useful 1o a counterparty (e.g. an employer or a college)
later in the process of evaluation {described below). Similorly,
the syslem prompts counterparties for supplemental data that
are potentially useful w parties later in the decision-making
process. For cxample, if the counterporty is & company
searching for job candidates, the company’s supplemental
data may be “leads™ on housing opporunities, which would
be attractive 1o job candidates who need 1o find housing near
the company. Once the pariics and counterpariies have
entered supplemeatal data, the system assigns a unique iden-
tifier to ench vser. including partics, counterpartics. and any
ca-evaluators that they have named. The system also creates
a file [ur each user, and associales esch file with the corre-
sponding unique identifier.

The system next, in box 403, disseminates a questionnaire
form 1o each party and counterparty, along with the unique
identifier assigned to each. (This process is omitted for a party
orcounterparty who has elected to have evaluation performed
by u co-evaluntor only, as described above in connection with
bux 401.) The sysiem then administers the questionnaire
forms 10 cach party or counterparty. For example, the system
may guide the party or counicrparty through a series of ques-
tions formatied as wemplales on Web pages on a web site,
through which the system receives each pany’s (or counter-
pasty’s) answers 0 the questions. The questions on the ques-
tionoaire form arc designed toelicit the utility value which the
respondent pluces on pussible levels of each attribute, without
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necessarily asking for preferences directiy. For example, the
questions may be structured to elicit from the parties apswers
to the questions: “{ do best in enviroaments that . . . " or “I'm
happier with products or services that . . . Similarly, the
questions for counterpartics may be struciured to elicit
answers 10 the questions: “Peaple who do well here typically
like jobs that . . . ™ or “Users who are satisfied with this
purchase typically prefer tems that . .. »

As previously discussed, Tables 1-3 show examples of
questions (hal may be used, in various embodiments of the
invention. for clicitiog preferences in the aress of college
selection (Table 1), mutual fand selection (Table 2). and
employment selection (Table 3).

In box 404, the sysiem disseminates 3 questionnaire form
10 cach co-cvaluator, and administers the form 10 the co-
evalualor, ina fashivn similar Lo that described for box 403, (1F
no co-evalvators were named for a given panty or counter-
party, then this process is amitted). The guesticns for a co-
evaluator are structured to elicit the co-evaluator's perspec-
live on the associated party or counterpanty’s preferences,
without necessarily nsking for preferences direcily. The ques-
tions may, for cxample, elicit input concerning the utility
value which the associated panty or counterpany pluces on
possible levels of each attribute; or may elicit input concem-
ing the circumstances under which the associated party ar
counterparty performs best. For example. questions for a
co-gvaluator for a party might be structured to elicit answers
to the questions: “Prospect does best in enviroamems
that . . . " or "Prospect is happier with products or services
thet . . . " Similarly, questions for a co-evaluator for a coun-
terparty may be structured te elicit answers 1o the questions:
“People who do well hete typically like jobs that . . . " or
“Users who are satisfied with this purchase typically prefer
items that . .. "

In box 405. the system reviews for internal consistency the
completed preference forms that it received from boxes 403
and 404. For cach form, when (he exten of logicul inconsis-
teocy exceeds a desired level, the system communicates the
fact of inconsistency 1o the respondent who compieted the
form, and asks whether he or she wishes to fill cul the form
again. A stark example of such an jinternal inconsistency is
where a respondent has answered three questions, in the same
answer form, with the answers “I prefer A to B™, '} prefer B
o C; and “[ prefer C to A" Checks ol internal inconsistency
arc useful, for cxample, in detecting respondents who are
amempting 1o “game the system.” by providing answers that
show: preferences for given attributes, when in fact their pref-
erences are otherwise: ofien, in such a case, the respondent
inadveriently answers questions in an inconsistent fashion IT
the inconsistent form was completed by a party or counter-
party, then the party or counterparty is also given theoption of
allowing the process to continue using only inpul from co-
evaluators, Ila respundent who (illed outl an incunsistent form
does pot sespond 1o a request to fill out the form again, then
the process continues without that respondent's input.

Next, in box 406, the sysiem sends to each panty such
party's preference profile and profiles of any co-evaluulors
and 16 each counterparty such counterparty s preference pro-
file and profiles of any of such counterparty's co-evaluators.
The aggregated profile reveals 1o the party or counlerparty the
results of performing a forced-choice analysis, or other pref-
crence analysis (including conjoint analysis) using the pany’s
answers to the preference form qucstions. Thus it may reveal
to the party or counterparty the weight that he or she places on
attributes that were analyzed, or the levels of cach attribute
that he most preferred, or the utility value that he or she places
on possible levels of each attribute, as determined by the
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preference analysis. Optionally, such information may be
presented ina histogram or other graphical display, inorderto
visunlly display the resuits of the annlysis. An example of
such a histogram for a job applicant is shown in FIG. 6; a
comesponding histogram for a counterpany employer is
shown in FIG. 7; and a histogram showing a side-by-side
comparisun of the twy ts shown in FIG. 8. Note that histo-
grams may be used to display weights or values or both: they
are used for values only where the values in question are
quanijtative (as oppused to categorical or yes/no) variables.

The party or counlerparty is also given information about
significant gaps belween the results of his preference analysis
and the results of his co-evaluators, cither in weighting of
anributes, or in most preferred anribute levets, or both. Such
uaps may vpliunally be displayed by a side-by-side compan-
son: of histogroms, as is illustrated by FIG. 8. Knowing these
gaps may lead o party (or counterparty) 1o re-examine its
canception of its own preferences; a tange gap between the
respondent’s own perception of its preferences as compared
withthal of otheers may mean that the respondent was not truly
aware of its own preferences. Accordingly, the party or coun-
terparty (as the case may be) is given the chuice of using its
own preferences or those of one of its co-evaluators. as
deseribed urther below,

As described below tn connection with box 513, it is pos-
sible to permit each party and countemparty to update its
preference profile, when there is 2 decision 1o update, the
process must sccupmmodate the collection of new preference
datato providea new analysis that will differ from the ariginal
analysis 1f responses to the questionnaire form are different
from the original responses. lo presenting the oplion to
update, the system sends the panty ercounterparty his original
decision area choice, and gives him the opportunity to revise
the choice (thereby returning lo box 401). The system asks the
party or counterparty for authorization to proceed to the pro-
cess of locking for relatively close fits amongst a pool of
caunterpantics or parties (respectively). The system also gives
the party or counterparty the option of repeating the prefier-
ence form processes (thereby repeating boxes 403 through
405), or of adding or dropping co-evaluators (thereby retum-
ing 1o boxes 402 and 404-406). (The addition of a co-cvalu-
ator or the updating of the profile may oplionally wrigger the
requinement of paying an extra lee )

In box 407, the system obtnins authorization from ench
party and counterpany 1o release the results of the search for
relatively close fits. Each party has three or more options,
including: a} to receive the results, without the same infor-
mation being sent 1o any counterparties; b) 1o receive the
results, and to have the results sent 1o counterparties with
name or other key identifying data on the party withbeld; orc)
to receive (he resulis, and to have the results sem to counter-
parties with full information oo the party. Each counterpany
is given corresponding oplions for release 1o parties (includ-
ing the uption v withbuld the counterparty’s oume or other
key identifying data from the parties).

Next. in box 408. the system penerates. and communicates
to each party and counterparty, a ranked list ol relatively close
fits for that party or counterparty amongst the pool of recip-
rocal parties. based on the use of a bilateral or multilateral
prefercnce methodolagy. This list may contain network
addresses, web links or e-mail addresses, or other methods of
contacling reciprucal parties on the list. Also, it may contain
a listing of what information about the recipient has been sent
1o each of the reciprocal parties on the list, in accordance with
the authorization received in box 407 (nbove).

In box 409, the system facilitates action by parties and
counlerpartics 1o identify and contact reciprocal partics. For
exumple, the system may ensble a party 1o contact a counter-
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party by using a web link ona web site, or by using a web link
scat to the party as part of an c-moil; or the sysiem may
provide phone numbers or olhicr conlact information, as
authorized in box 407 (above).

Continuing with box 510 in FiG. 5. the system nexi queries
euch party and counterpany as to what decisions it bas made
in the decision ares for which the analysis was pecformed,; for
example, a party could be asked whal job he or she accepled.
or what product hie or she selected: and a counterparty could
be asked which job candidates it selected for emplayment
These decision inquiries are repeated al time intervals that are
either chosen by the registrant in the pnimary data entry pro-
cess of box 401, or are specified to the registrant during the
primury data entry process, or are otherwise scheduled by the
systcm.

Inbox 511, the system communicates 4 query o cach pany
and counterparty as to its satisfaction with the decision that it
made, after it has been informed that the party or countcrpany
has made the decision. This decision satisfaction tnquiry is
performed at a time interval afier process 510 that is either
chosen by the registraat in the primary data entey process of’
box 401, or pre-determined in the system.

Next, in box 512, the system, in ooe embodiment, performs
a post-decision analysis. It analyzes key attributes that con-
tributed to each party and counterpany’s degree of satisfac-
tion, by comparing each one"s reported degree of satisfaction
(from box 511) with the analyzed preference form results
obtained in hoxes 406 and 408. The system communicates to
cach party and counterpany its individual post-decision
analysis, and provides each with a structured opportunity to
respond fo the analysis, e.g. by providing a sel of web-page
templates enabling the party or counterparty to comment on
the key atinbutes identified in the posi-decision analysis.
Additionally, the system stores the results ol the post-decision
analysis, and the comments on it. Owing to the collection. in
the course of procticing embodiments discussed in this
deseription, of substantial uuntities of doata tha tend 1o be ol
a personal nature, it is within the scope of varivus embodi-
ments to preserve the confidentiality of such data and to
disclose such data only under cimumstances o which the
affecied individuals and organizations have given their con-
sent.

Large discrepancies between a preference form analysis
und a post-decision repont may indicate that the nespondent
did oot understand its own preferences well. Thus, such post-
decision reports may help parties and counterparties 1o learn
shout themselves, and therefore ta make better decisions in
the future.

Results of post-decision analyses muy be used wo revise the
system's method of preference form analysis, or 1o revise the
questions which are asked in each decision area. For example,
if it is discovered that some college applicant parties have
decided 1o autend colleges with which they were unhuppy, und
some were unhappy based on attributes that the prefereace
form did not clicit, then the preference form for the college
chnice decision area could be altered 10 incorporate the over-
looked attributes.

As part of the post-decision analysis, the system may also
provide a co-cvalualor with o report on the panty or counter-
party’s reported degree of salisluction. For example, o college
guidance counsclor co-cvaluator can be provided with a
repont on a college applicant party's (or a group of paries’)
degree of satisfaction, so that the counselor can modify his or
her counseling in the future.

Note, however, that in some contexts it is preferable 1o
guarantee that o party's post-decision report will be kept in
confidence with respect to (al a minimum) the counterparly
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with which the pany entered a iransaction (and vice versa for
acounterpany's confidences). For example, it is preferable to
guaranice confidentiality 10 an employee party who reports
dissatisfaction with an employer counterparty in a posi-deci-
sion report.

Inbox 513, the sysiem invites cach party and counterparty
1o update its preference profile. If the parly or counterparty
agrees. the process begins anew, beginning with box 401,
above. For such updales, the process retains the data from the
anginal analysis process, and updates it according to the new
input which the party or counterparty provides. The pricing to
users may be configured so that additiona) charges may be
made for updates, as opposed to original analyses. A parly or
counterparty may also initiate the update process itself, with-
out an invitation; this muy, for example, be implemented by
providing an update optiun for registrants on a web site. As
part of an update, the system also allows a party or countey-
party 10 add or delete co-evaluatars. Il the update option is not
selected, the process proceeds 1o box 514,

Inbox 514, the system invites each party and counlerparty
{o perform a new malching process for closeness of fit, based
on its current prefereace profile. If the pary or counterpany
agrees (o do so, the process begins unew at bux 407, wilh the
pricing changed accordingly:.

Although this description has set fonth the invention with
reference to severnd preferred embodiments, oae of ordinary
skill in the art will understand that one may make various
modifications without departing from the spirit and the scope
of the invention. as set forth in the claims.

We claim:

1. A computer-implemented method for faciliuting evalu-
ation, inconnection with the procurement or delivery ol prod-
ucis or services, in a context of ut least one of (i) & financial
transaction and (ii) operation of an enterprise, such context
wnvolving a first class of partics in o first role and a second
cluss of coumerparties in u second sule, the method compris-
ing:

in a first compulter process, retrieving first preference data

from a first digital siorage medium, the first preference
dat including attribute levels derived from choices
maile by at least one of the parties in the first class;

ina second computer process, retrieving second preference

duta from o second digil storege medium, the second
preference data including anribute levels derived from
choices made by at least one of the counterparties in the
second clnss;

in a third computer process. for a selecied party, perform-

ing multilateral analyses of the selected party’s prefer-
ence daw and the preference data of cach of the coun-
terparties, and computing a closeness-of-fit value based
thereon; and

in a fourth computer process, using the computed close-

ness-of-fit values ta derive and provide a list matching
the selected pany and at least one of the counterpantics

2. A method sccording lo claim 1, whberein the fist is anked
according to closeness of fit.

3. A method sccording to claimn 1. further comprising
receiving co-evalumor choices made by a party co-evaluator
ura counterpurty co-evilustor, wherein the list mawches the ut
least one party and the at least onc counterparty acconding lo
a multilatera) analysis of preference data determined using
such ca-evatualor choices.

4. A method according 10 claim 1. wherein the pany
choices neveal, with respect to each level of each of a first
series of attributes, a wtility value which indicaies the value
that the party places on the level of the oliribute
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5. A method according 1o claim 4, wherein the party
choices reveal the wuiility values without the utility values
being provided explicitly.

6. A method according to claim 4, wherein the counterparty
chojces reveal, with respect to each level of each of a second
scries of atributes thet complements the first scries of
attributes, a wtility value which indicales the value that the
counterparty places on the leve! of the atribure.

7. A method according to claim 6. wherein the counterparty
choices reveal the wility values without the utility vatues
being provided explicitly.

5
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B. A method according 1o claim 1, wherein at least one of
the first preference data, sccond preference data, and the list is
obiained from o remote server over a communication net-
work.

9. A method according to claim 1. wherein the panty
choices and the counterparty choices ure provided 1 o remote
server over a communication network.
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Danny Seigle
FindTheBest.com, Inc.

101 Innovation Place, # A
Santa Barbara, California 93108

c/o

Thomas N. Harding Seed Mackall LLP
1332 Anacapa St., Suite 200

Santa Barbara, CA 93101

RE:  Lumen View Technology LLC v, FindTheBest.com, Inc., S.D.N.Y.
Dear Mr. Seigle:

This firm represcnts Lumen View Technology LLLC ("Plaintiff") in connection with
U.S. Patent Number 8,069,073, entitled "System and Method for Facilitating
Bilateral and Multilateral Decision- Making" ("the '073 Patent"). We write to you
as Dircctor of Operations for FindTheBest.com, Inc. ("Company") rcgarding
Company's unlicensed use of subject matter covered by the claims of the '073
Patent.

Based on our examination, Company's AssistMe feature meets one or more claims
of the '073 Patent, as more fully described in the Complaint attached hereto which
already has been filed against Company in the United States District Court for the
Southern District of New York (the "Suit"), and that Company has directed this
infringing activity to residents in the State of New York.

A service copy of the Complaint is attached. The Complaint has been filed and
served on the Company’s New York registered agent listed above. Plcase note that
a rcsponse to the Complaint (“Response™) must be filed within twenty-one (21)
days from thc date of service or a default Judgment may be entercd against the
Company.

If Company is interested in avoiding the necd for filing respomsive pleadings, you
musl contact us (prior to the due date of Company’s Response) to discuss license
terms. To facilitate such discussions, please be prcpared to discuss the extent of the



Company's use of and revenucs generated from the features described in the
Complaint.

While it is Plaintiff's desire that the parties amicably rcsolve this matter, please be
advised that Plaintiff is prepared for full-scale litigation to enforce its rights, This
includes all motion practice as well as protracted discovery.

Should Company engage in early motion praclice, however, we must advisc that it
will force us to reevaluatc and likely increuse Plaintiff's settlement demand. Please
be advised that for cach nondispositive motion filed by Company, Plaintiff will
incorporate an escalator info ils settlement demand to cover the costs of its
opposition papers and argument.

Preservation Request

Please allow this correspondence to also serve as our request for preservation of
evidence to include all documents, tangible things and elcctronically stored
information ("ESI") potentially relevant to the issues in this case. As uscd in this
Preservation Notice, “you” and “your” rcfers to Company, and its predeccssors,
successors, parcnts, subsidiaries, divisions or affiliates, and (heir respective officers,
directors, partuers, agents, attorneys, employees or other persons occupying similar
positions or performing similar functions,

You should anticipate that much of the inlormation subject to disclosure or
responsive to discovery in this matter is stored on your computer systcms or other
media and devices (including personal digital assistants, smart phones, BlackBerry,
iPhone, voice messaging systems, online repositorics and cell phones).

ESI should be afforded thc broadest possible definition and includes (by way of
example and not as an exclusive list) potentially rclevant information electronically,
magnctically or oplically stored as:

. Digital communications (c.g., email, voicemail, instant messaging);
. Word processed documents (¢.g., Word documents and drafts);

. Spreadsheets and tables (e.g., Exccl worksheets);

. Accounting application data (c.g., Quickbooks, Peachtree data files);

. Tmage and facsimile filcs (¢.g., PDF, TIFF, JPG, GIT imagcs);

. Sound recordings (e.g., .WAYV and .MP3 files);

. Video and animation (e.g., .AVI and MOV);

. Databases (c.g., Access, Oracle, SQL, SAP);

. Contact and relationship management data (e.g., Qutlook, ACT);

. Calendar and diary application data (e.g., Outlook PST, Gmail, blogs);



. Online access data (e.g., temporary internct files, history, cookies);

. Network access and server aclivity logs;
. Project management application data;
. Computer aided design; and

. Backup and archival files (e.g., ZIP and .GHO)

ESI resides not only in areas of electronic, magnetic or oplical storagc media
reasonably accessible 1o you, but also in areas you may deem not reasonably
accessible. You arc obliged to preserve potentially relevant cvidence from both of
these sources of ESI, even if you do not anticipate producing such ESI.

The demand that you preserve both accessible and inaccessible ES] is reasonable
and neccssary. You will be asked in this litigation 1o identify all sources of ESI you
decline to produce and demonstrate 1o the court why such sources are not
reasonably accessible. ¥or good cause shown, the court may order production of
EST even if it is not reasonably accessible. Accordingly, even LSI that you decm
rcasonably inaccessible must be prescrved in the interim so as not 1o deprive
Plaintiff of its right to sccure this evidence or request that the court order it to be
produced.

Preservation Requircs Immediate Intervention

You must act immedialely to preserve potentially relevant EST including, without
limitation, from six (6) years prior to the date of the filing of the Suit up to the
prescnt time, and ongoing, in any way relating to the products implicated by the
'073 Patent.

Adequate preservation of ESI requircs more than simply refraining from efforts to
destroy ox dispose of such cvidence. You must also intervene to prevent loss due to
routine operations and employ proper techniques and protocol suited to protection
of ESI. You should be advised that sourccs of ESI that are altered and erased may
very well be detectable and subject you to sanctions. You should also be adviscd
that sources ol ESI arc altered and erased by continued use of your computcrs and
other devices.

Consequently, alleration and erasure may result from your failure to act diligently
and responsibly to prevent loss or corruption of ESIL,

Suspension of Routinc Destruction



We request that you immediately initiatc a litigation hold for polentially relevant
ESI, documents and tangible things, and to act diligently and in good faith to secure
and audit compliance with this litigation hold. Your failure to do so is gross
negligence. You are further directed to immediately identify and modify or suspend
fcatures of your information systems and devices that, in routine operation, operate
to cause the loss of potentially relevant ESI.  Exampies of such features and
operations include:

. Purging the contents of email repositories by age, capacity or other
criteria;

. Using data or media wiping, disposal, erasurc or encryption utilities or
devices;

. Overwriting, erasing, destroying or discarding backup media;

. Reassigning, re-imaging or disposing of systems, servers, devices or
media;

. Running antivirus or other programs affecting wholesalc meiadata
alteration;

. Relcasing or purging online storage repositories;

. Using metadata or stripper utilities;

. Disabling server or IM logging: and

Executing drive or file defragmentation or compression programs.
Obligation to Guard Against Deletion

It should be anticipated that your employees, officers or others may seck o hide,
destroy or alter ESI and you should act to prevent or guard against such actions.
Especially where company machines have been used for Intemet access or personal
communications, it should be anticipated that users may seek to delete or destroy
information unrelated (0 the Suif that they regard as personal, confidential or
embarrassing and, in doing so, may also delete or destroy potentially rclevant ESL
This concern is not one unique to you or your employees or officers. It is simply an
event that occurs with such regularity in electronic discovery efforts that any
custodian of EST and their counsel are obliged to anticipate and guard against its
occurrence.

You should tuake affirmative steps to prevent anyone with access 10 your dala,
systems and archives from sceking to modify, destroy ot hide clectronic evidence
on network or local hard drives. With respect to local hard drives, a method of
protccting existing data on local hard drives is through the creation and
authentication of a lorensically qualificd image of the sectors of the drive.



With respect to specific ESI in relevant to the Suit, we understand that Your
employees may have frequently used computers and smart phones. We also
understand that employees rcgularly communicate via email. You should take
affirmative steps (0 prevent anyone with access to these systems from seeking to
modify, destroy, or delete any ESI contained on their laptops, PCs, or personal
smart phones. '

With respect to servers like thosc used to manage clectronic mail (e.g., Microsoft
Exchange) or networked storage (often called a user's network share), the complete
contents of each user's network share and email accounts should also be preserved.

To the extent that officers, board members or employees have sent or received
potentially relevant emails or created potentially relevant documents away from the
office, you must preserve the content of the systems, devices and media used for
these purposes. Similarly, if employees, officers or board members used online or
browser-based email accounts or services (such as Gmail) to send or receive
potentially relevant messages and attachments, the contents of these account
mailboxes should be preserved.

Agents and Third Parties

Your preservation obligation extends beyond LSI in your care, posscssion or
custody and includes ESIin the custody of others that is subject to your dircction or
control.  Accordingly, you must notify any current or former agent, employce,
custodian or contractor in possession of potentially relcvant EST to preserve such
EST 1o the full extent of your obligation.

System Sequcstration

We suggest that with respect to certain individuals with significant knowledge of
Company’s products implicated by the '073 Patent, that you remove their EST
systems, media and devices from service to properly sequester and protect them,
This may be the most appropriate and cost effective preservation step to cnsure non-
destruction of ESI,

We are available to discuss reasonable preservation steps of ESI in your possession,
custody or control. However, you should not defer preservation steps pending such
discussion becausc ESI may be lost or corrupled as a conscquence of delay.

Should your failurc to preserve potentially relevant ESI result in the loss, corruption
or inability to produce evidence in this matter, such failurc may constitute spoliation



of evidence and we will not hesitate to seek sanctions, courl costs, or an
independent action for spoliation where appropriate.

Thank you for your attention to this matter. We look forward (o hearing from you
as soon as possible,

Very truly yours,

Damian Wasserbauer
of Aeton Law Partners

Attachments



