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Streamlined system for resolving copyright 
‘small claims’ is set for launch
By Thomas Long, J.D.

Starting June 16, the Copyright Office will make it easier and less expensive for independent 
creators, such as photographers, songwriters, and graphic artists, to enforce their copyrights. A 
years-long bipartisan legislative effort to create a streamlined tribunal for addressing copyright 
“small claims” came to fruition on December 27, 2020, when President Trump signed into law the 
Consolidated Appropriations Act, 2021, P.L. 116-260 (CAA, 2021), a massive $2.3 trillion spending 
package of over 5,000 pages. The CAA, 2021 contained several measures regarding intellectual 
property reforms that had previously passed the House. Specifically, Division Q, Title II, Section 212 
of the CAA, 2021 incorporated the “Copyright Alternative in Small-Claims Enforcement Act of 
2019” (H.R. 2426), known as the “CASE Act.” Codified at 17 U.S. Code Chapter 15, 17 U.S.C. 
§§ 1501-1511, the CASE Act called for the establishment of a Copyright Claims Board (CCB) at 
the Copyright Office to serve as an alternative dispute resolution system for claims with a relatively 
small amount of monetary damages at stake. After more than a year of rulemaking and other 
preparations by the Office, the CCB is finally set to come online.

Efforts in Congress to create the CCB go back at least to 2016. In July 2016, a primary sponsor of 
a bill in the 114th Congress that was similar to what ultimately became H.R. 2426 in the 116th 
Congress, Rep. Hakeem Jeffries (D-N.Y.), said, “The establishment of the CCB is critical for the 
creative middle class who deserve to benefit from the fruits of their labor. Copyright enforcement is 
essential to ensure that these artists, writers, musicians, and other creators are able to commercialize 
their creative work in order to earn a livelihood.” Added that bill’s other primary sponsor, Rep. 
Tom Marino (R-Pa.), “Providing a voluntary process to resolve small copyright disputes will result 
in increased registration, proper licensing, and less infringement. This is good for our economy, 
it is good for the creative community, and it is good for the Copyright Office.” A similar bill was 
introduced in the 115th Congress but did not advance.

H.R. 2426 was introduced by Rep. Jeffries and Rep. Doug Collins (R-Ga.) on May 1, 2019, and passed 
the House on October 22 of that year. At the time, the measure was opposed by some public advocacy 
organizations, such as Public Knowledge, which contended that the legislation “entrenches an already-
toxic culture of secrecy within major entertainment industries; undermines recent Supreme Court 
precedent on the importance of copyright registration; creates a body that can grant un-appealable, 
enormous judgments that stretch the definitions of ‘small claims,’ while empowering the Copyright 
Office to further increase those judgment amounts in the future.” The Electronic Frontier Foundation 
(EFF) warned that the bill would allow copyright trolls to “flourish,” while sophisticated infringers will 
be able “to navigate whatever opt-out system the Copyright Office creates.”

https://www.vitallaw.com/authors
https://www.congress.gov/116/bills/hr2426/BILLS-116hr2426rh.pdf
https://publicknowledge.org/public-knowledge-opposes-copyright-bill-creating-unaccountable-small-claims-court/
https://www.eff.org/deeplinks/2019/10/today-tell-congress-not-pass-another-bad-copyright-law
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When Congress approved the CCA in 2021, clearing the way for the CASE Act to become law, Shira 
Perlmutter, Register of Copyrights and Director of the U.S. Copyright Office, said, “The Copyright 
Office has long supported a solution for the challenges posed for asserting small copyright claims, 
and is pleased that Congress has passed the CASE Act. We are looking forward to implementing the 
Act and providing access to dispute resolution for the parties involved in such claims.”

This article describes the features, functions, and procedures of the CCB as it begins accepting claims.

Copyright Claims Board. The CCB does not replace a district court as a forum for pursuing 
copyright claims, but provides an optional, alternative forum for rightsholders. As explained by the 
Copyright Office in the FAQ on the Board website, “small copyright claims” are claims involving no 
more than $30,000 in total damages, and any statutory damages are limited to $15,000 per work 
infringed. This figure is a “small fraction of what a federal court could award,” the Office notes. 
Although the CCB was slated to begin taking claims in December 2021, the Copyright Office 
delayed the tribunal’s launch while it ironed out procedural rules, pushing back the start date to 
an undetermined point in the spring of 2022. On June 2, 2022, the Office announced that as of 
June 16, CCB participants will be able to register for eCCB, the CCB’s electronic filing and case 
management system, and submit or respond to a claim at the CCB. Procedural rules for the CCB are 
collected in Title 37 of the CFR, Chapter II, Subchapter B (37 CFR §§ 220-224). More information 
about the CCB can be found on a website dedicated to the tribunal.

Composition of Board. The CCB is headed by three Copyright Claims Officers. The Librarian of 
Congress has appointed David Carson, Monica P. McCabe, and Brad Newberg as the first CCB 
Copyright Claims Officers. Carson has led the Copyright Policy Team in the Office of Policy and 
International Affairs at the U.S. Patent and Trademark Office since 2014. McCabe is a partner at 
Phillips Nizer LLP, where she has chaired the intellectual property department since 2018. Newberg 
is a partner at McGuire Woods, where he has led the copyright and trademark litigation practice 
since 2014.

Voluntary nature. Section 1504 of the CASE Act (17 U.S.C. § 1504) provides that participation in a 
CCB proceeding is voluntary. This is a constitutional requirement, as claimants ordinarily have the right 
to seek redress of grievances in court. Like ordinary copyright infringement claims, there is a three-year 
time limitation for commencing CCB claims, based on the accrual date of the cause of action. There is 
one caveat: a claimant will not be able to opt out of any counterclaims filed by the respondent.

Limited monetary remedies. Section 1504(e) sets forth the available remedies in detail. Claimants 
may seek actual damages and profits under Section 504(a) of the Copyright Act, or statutory 
damages under Section 504(c), with the proviso that statutory damages may not exceed $15,000 
for each work infringed. The $30,000 cap on total damages is exclusive of any attorney fees and 
costs that may be awarded. Fees and costs are only available in cases involving bad faith conduct 
(17 U.S.C. § 1506(y)(2)).

Registration requirement. The CASE Act contains a registration requirement, detailed at 17 U.S.C. 
§ 1505. Unlike infringement actions in federal court, however, CCB proceedings can be initiated 

https://ccb.gov/faq/
https://www.copyright.gov/newsnet/2022/966.html
https://www.ccb.gov/
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with regard to unregistered as well as registered works—although the asserted works must at least 
be covered by a submitted application for registration (37 CFR § 221.1(a)). Claims regarding 
works that are the subject of a pending application may be held in abeyance by the Board until a 
registration certificate is issued (37 CFR §221.1(b)).

Expedited registrations. The Office has established procedures for an expedited registration option 
(37 CFR § 221.2), which enable a CCB claimant or counterclaimant with a pending copyright 
registration application to request quicker registration once the CCB proceeding has become 
active. The expedited registration process can be initiated once the claimant or counterclaimant has 
completed an application for copyright registration and either the Board has issued an order holding 
the proceedings in abeyance and has granted the applicant permission to request an expedited 
registration or the proceeding has become active. To initiate the small claims expedited registration 
process, the qualifying claimant or counterclaimant must make a request and pay a fee. The rules 
provide that the Office will apply the same practices and procedures when examining a small claims 
expedited registration application as for an ordinary application. The difference, of course, is the 
speed with which the Office is to take action. The rules direct that once a request for expedited 
registration is granted, “the Office will make every attempt to examine the application within 
10 business days.”

Initiating a claim. Procedures for initiating a proceeding are detailed at 37 CFR § 222.2. Claims 
are initiated by completing a claim form and paying a fee. Claims need not be initiated by attorneys. 
During the rulemaking process, the Office revised the proposed claim form in response to public 
comments requesting simplification of the procedures for pro se claimants. For example, the revisions 
removed details like a caption, the address of a respondent in certain cases, and other details that 
might make it difficult for a nonlawyer to file a claim. Claimants must be registered users of the 
Board’s electronic filing system (eCCB), unless that requirement is waived (see 37 CFR § 222.5(f )).

Fees. The CASE Act provides that the total of any filing fees, including the fee to commence a 
proceeding, may not exceed the cost to file an action in federal district court (currently $402), but may 
not be less than $100. After receiving public comments on proposed rules, the Office chose to adopt a 
two-tiered fee system for initiating a proceeding before the Board, with a first payment of $40 due 
upon filing and a second payment of $60 due once a proceeding becomes active (37 CFR § 201.3). 
The Office will not impose a fee for filing counterclaims.

Contents of claim. Claims can consist of one or more of the following: (1) a claim for 
infringement of an exclusive right provided under 17 U.S.C. § 106; (2) a claim for a declaration of 
noninfringement of an exclusive right in a copyrighted work provided under 17 U.S.C. § 106; or 
(3) a claim for misrepresentations made during the notice and counternotice process for takedown 
or reinstatement of material on the Internet under 17 U.S.C. § 512(f ) (Section 512(f ) of the Digital 
Millennium Copyright Act). Along with information about the identities of the parties and the 
claimant’s counsel or authorized representative, if any, the claim must identify the asserted work or 
works and describe the facts of the alleged infringement (or, in cases asserting noninfringement, a 
brief statement describing the reasons why the claimant believes that there is an actual controversy). 
Claimants may attach supporting documentation.

https://www.govinfo.gov/content/pkg/FR-2022-03-25/pdf/2022-06264.pdf
https://www.govinfo.gov/content/pkg/FR-2022-03-25/pdf/2022-06264.pdf
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Notice and service. Sections 222.3 and 222.4 of the regulations detail requirements for notice to 
be served upon the respondent. Section 222.5 contains details about service procedures, including 
service of discovery. Section 222.6 provides that authorized corporations or other business entities 
may designate a service agent to receive notice of a claim by submitting the designation electronically 
through the Board’s designated service agent directory on the Board’s website.

Responses. Respondents are to file a response via a form, also through eCCB (37 CFR § 222.8). 
Along with contact information about the respondent and representation, the response must contain 
a detailed statement refuting the claims and setting forth any counterclaims. The respondent also 
may attach supporting documents.

Opting out. As already noted, the copyright small-claims system is voluntary, meaning that any 
respondent may opt out. Relevant regulations are at 37 CFR Part 223, with Section 223.1 describing 
the procedures for respondents to opt out. The respondent has 60 days from the date of service or 
waiver of service to provide notice of the election to opt-out.

 The respondent has 60 days from the date of service or 
waiver of service to provide notice of the election to opt-out.

Preemptive opt-out by libraries and archives. Pursuant to 37 CFR § 223.2, libraries and archives 
may preemptively opt out of CCB proceedings. The preemptive opt-out capability extends to 
employees of covered institutions. For a library or archives to qualify for the opt-out election, 
it must qualify for the limitations on exclusive rights under Section 108 of the Copyright Act 
(17 U.S.C. § 108). That section provides that libraries and archives that are open to the public or 
are accessible to all researchers in a specialized field, as well as to persons affiliated with the library or 
the institution of which it is a part, are eligible to make noninfringing reproductions, subject to the 
restriction that copies must be made without any direct or indirect commercial advantage and must 
include a notice of copyright. The Board will maintain on its website a public list of libraries and 
archives that have preemptively opted out of Board proceedings.

Class-action opt-out procedures. The CASE Act provides that the Register of Copyrights will 
establish procedures for a claimant “who receives notice of a pending class action, arising out of 
the same transaction or occurrence as the proceeding before the [CCB]” to opt out of the class 
action. These procedures are codified at 37 CFR § 223.3. That regulation states that the party 
must request to opt out of the class action or seek written dismissal of the Board proceeding 
within 14 days of receiving notice of the pending class action. If a party seeks written dismissal 
of the Board proceeding, the Board shall dismiss the proceeding without prejudice, after giving 
notice to the parties.
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Counterclaims—opting out not permitted. The Copyright Office concluded during rulemaking 
that while the filing of a claim is optional and respondents may opt out of Board review, a claimant 
may not opt out if the respondent files a counterclaim. The Office emphasized that a claimant “has 
already voluntarily submitted to, and in fact requested, the CCB to take up the general issue at 
hand,” and as a result, “having an opt-out procedure for counterclaims potentially could constitute 
an inefficient use of time and resources.”

Secondary liability. The regulations permit claimants to bring cases of secondary liability before 
the Board. According to the Copyright Office, during the rulemaking process, some commenters 
asserted that secondary liability cases are generally too complicated for CCB resolution and should 
be categorically excluded. The Office concluded that it was not appropriate to categorically exclude 
claims of infringement based upon particular theories of liability, and there was nothing in the 
CASE Act that supports such exclusions. While certain claims involving secondary liability may be 
unsuitable, the Board will determine suitability on a case-by-case basis.

Default judgments. Provisions regarding default are codified at 37 CFR Part 227. The Board can 
decline to enter a default judgment unless a claimant can show that their claims can withstand 
relevant defenses present on the face of the claims. The rules provide that before the CCB finds for 
a defaulting respondent, it will provide the claimant with a tentative ruling and an opportunity to 
address it, including through the submission of further evidence. The Office has also established 
procedures for the dismissal of cases that claimants fail to prosecute.

Discovery. Discovery in CCB proceedings is governed by the regulations contained in 37 CFR 
Part 225. Discovery tools are generally limited to standard interrogatories and standard requests for 
production of documents, although other discovery means may be used by consent of the parties, 
including expert witnesses (although use of those must also be approved by the Board and will be 
allowed “only in exceptional circumstances and upon a showing that the case cannot fairly proceed 
without the use of the expert”). The Copyright Office initially proposed a discovery process that was 
“intended to be a streamlined, easy-to-use system that offered standardized discovery requests.” After 
the comment period, the Office largely stood by that process. Importantly, the Office emphasized, 
it has preserved the initial proposal for a standardized discovery process, which “has the key benefit 
of reducing the burden on parties to develop their own discovery requests, particularly for those 
parties appearing pro se.”

Smaller claims. Pursuant to 37 CFR § 226.1, when total monetary relief sought in a claim does 
not exceed $5,000 (not including attorney fees and costs), the claimant may choose to have the 
proceeding adjudicated under a separate streamlined set of procedures. The stripped-down smaller 
claims process will use written submissions and informal conferences to minimize party burdens and 
will allow the presiding Officer to take a more active role in case management. Discovery will be 
significantly limited. The smaller claims proceeding will also allow for a party position statement, a 
merits conference to discuss the evidence and the issues presented, a tentative finding of facts by the 
presiding Officer, the opportunity for parties to respond to those findings, and a final determination.

https://www.govinfo.gov/content/pkg/FR-2022-03-25/pdf/2022-06264.pdf
https://www.govinfo.gov/content/pkg/FR-2022-03-25/pdf/2022-06264.pdf
https://www.govinfo.gov/content/pkg/FR-2022-05-17/pdf/2022-10466.pdf
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Law student representatives. Based on comments received in response to a Notice of Proposed 
Rulemaking published December 30, 2021 (86 Fed. Reg. 74394), the Office expanded the scope of 
law student participation in CCB proceedings. Regulations governing law student representation of 
a party are set forth in 37 CFR Part 234. Law students are permitted to participate before the CCB 
not only through law school clinics but also through pro bono legal services organizations that have a 
connection with the student’s law school. The Office will provide a public directory of participating 
law school clinics and participating pro bono organizations. A clinic or organization will not be 
required to be on the published CCB list to participate in CCB proceedings.

Effect of determinations. CCB determinations will be posted online and available for public review 
but will not have precedential effect. That is, they will not be binding on the CCB in other cases and 
will have no impact on decisions in other federal court proceedings. Once a claim has been decided 
by the CCB, the parties will be precluded from filing the same claims against each other in federal 
court (17 U.S.C. § 1507(a)). A CCB proceeding will not have any effect on a class action proceeding 
(17 U.S.C. § 1507(b)).

Register’s review. Determinations of the CCB are subject to review by the Register of Copyrights, 
with the procedures for review detailed in 37 CFR Part 231. Review can be sought only after a 
request for reconsideration has been denied. No new evidence may be presented. The scope of review 
is limited to consideration of whether the Board abused its discretion in denying reconsideration of 
the determination.

District court review. The CASE Act provides for federal court review of Board determinations in 
limited circumstances. Pursuant to 17 U.S.C. § 1508(c), a determination may be challenged within 
90 days (1) if the determination was issued as a result of fraud, corruption, misrepresentation, or other 
misconduct; (2) if the Board exceeded its authority or failed to render a final determination concerning 
the subject matter at issue; or (3) in the case of a default determination or determination based on a 
failure to prosecute, if it is established that the default or failure was due to excusable neglect.

Confirmation of determination by district court. In addition, Section 1508(a) provides, in part, 
“In any proceeding in which a party has failed to pay damages, or has failed otherwise to comply 
with the relief, awarded in a final determination of the Copyright Claims Board … the aggrieved 
party may, not later than 1 year after the date on which the final determination is issued, any 
reconsideration by the Copyright Claims Board or review by the Register of Copyrights is resolved, 
or an amended final determination is issued, whichever occurs last, apply to the United States 
District Court for the District of Columbia or any other appropriate district court of the United 
States for an order confirming the relief awarded in the final determination and reducing such award 
to judgment.”

Impact on the copyright landscape. In written comments provided to Wolters Kluwer, Cole Schotz 
P.C. member David Gold said, “In a perfect world, the CCB provides an accessible forum for the 
good faith resolution of a bona fide copyright dispute. Unfortunately, the dynamics of copyright 
litigation are far more complex than that. I do believe the intent of the CCB is consistent with 

https://www.federalregister.gov/documents/2021/12/30/2021-28154/copyright-claims-board-representation-by-law-students-and-of-business-entities
https://www.federalregister.gov/documents/2021/12/30/2021-28154/copyright-claims-board-representation-by-law-students-and-of-business-entities
https://www.coleschotz.com/DavidGold
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the intent of the Copyright Act—to protect artists and creators—but that is not the only driver of 
copyright litigation.” 

When asked whether the CCB will serve as a deterrent on smaller infringers, Gold said, “I doubt 
it. Most smaller infringers do not know they are infringing, are not familiar with the nuances of the 
copyright laws, and are certainly not familiar with the CCB.”

Gold—who counsels artists and creative entrepreneurs, arts organizations, media and marketing 
companies, and other corporate entities in a variety of industries regarding their IP assets—added, 
“It would not make sense for the CCB to serve as a forum for frivolous claims. Frivolous claims are 
generally driven by frivolous demands for unrealistic damages, statutory or otherwise, and the threat 
of a drawn out, costly litigation in federal court. Capping the recovery at $15,000 (as opposed to the 
significantly higher dollar amounts available in court) and the promise of a streamlined proceeding 
should limit the use of the CCB for purposes of frivolous claims.”

 The inability to recover those fees in their entirety could be  
a significant deterrent to bringing a claim in the CCB. 

Fee-shifting limits. Gold further emphasized the significance of the rules on fee shifting. “Unlike in 
federal court, a CCB claimant must first establish bad faith to be awarded fees and, even if bad faith 
is established, the fees are capped,” he explained. “The fee shifting provision in the Copyright Act 
is absolutely critical to a rights holder’s decision whether to pursue a claim. The inability to recover 
those fees in their entirety could be a significant deterrent to bringing a claim in the CCB. 

“Similarly, in the absence of a finding of bad faith, a claimant will be entitled to no fee recovery at 
all. In that scenario, and assuming the claimant does require competent legal counsel to navigate 
both the legal and procedural aspects of their claim, the limited recovery available in the CCB could 
very easily be lost in legal fees and costs.

“Finally, the facts underlying the alleged infringement are often unknown to a claimant prior to 
asserting a claim, as is the position that a respondent will take in response to that claim. Accordingly, 
even where bad faith is assumed, there is no guaranty that the claimant will be entitled to even the 
limited fee award.”

Constitutional questions. In response to a question about possible constitutionality challenges, Gold 
said, “Any constitutional issues posed by the CCB is likely addressed by the fact that respondent has 
the ability to opt-out. This is not unlike arbitration, which requires the consent of the parties. Here, 
both parties are essentially consenting to the jurisdiction of the CCB. Will there be a constitutional 
challenge? There usually is. But it seems unlikely that such a challenge would have legs.”




