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Good morning. It is a pleasure, as always, to be at today’s meeting of the Small
Business Capital Formation Advisory Committee.

Today the Committee takes up the topic of “finders,” and their role in
fundraising for private small businesses. As we've heard already, in 2020 the
Commission proposed -but did not adopt —an exemption from broker-
registration requirements for two tiers of finders operating in the private
markets.[1] The proposal effectively created new categories of unregistered,
unsupervised financial professionals, who could engage in traditional
brokerage solicitation activities without having to satisfy the regulatory
requirements imposed on brokers.

Some in this room may recall that | opposed the proposal. | would like to
reiterate some of the concerns | (and Commissioner Lee) had at the time-and |
continue to have today -as you discuss this topic and consider any future
recommendation.[2]

Investor Protection Concerns

First, we checked important investor protections at the door. The 2020
proposal did not attempt to marry the finder registration exemption with
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effective guardrails. If the Commission is to engage in policymaking that
relaxes registration requirements on finders, then it must consider more than
just the potential for issuer access to capital; due consideration must be given
to the investor experience.

The 2020 proposal would have allowed finders to: contact potential investors;
distribute offering materials; pitch those materials in meetings with issuers
and investors; and effectively praise the benefits of that issuer (without
expressly “advising” on the investment) —all in exchange for compensation
premised on whether they make the sale.[3] This is traditional broker activity.
[4]

If the Commission allows finders to engage in traditional broker activity
without registration-or even with diminished regulatory responsibilities -we
must build in guardrails. The 2020 proposal eschewed broker requirements
under Regulation Best Interest[5] (even though the Commission had just made
clear in 2019 that Regulation Best Interest applies to accredited investors);[6]
it also sidelined books and records, basic sales practice, and examination
requirements, among other things.[7] The proposal did not even require finders
to notify the Commission of their intent to utilize the exemption. Finders were
essentially carved out of our registration regime without any mechanism for us
to review whether they were complying with the requirements of the safe
harbor, or to evaluate the success of the program.

The need for guardrails is important as the Commission considers expanding
access to the opaque private markets, whose securities are less liquid, bear
higher transaction costs, and whose valuation practices are less consistent (to
name a few potential issues).

But, perhaps more importantly, the need for protections is even greater in this
finders’ space which —again and again -has proven itself susceptible to
microcap fraud, pump-and-dumps, front-end-fee scams, and other
manipulative activity.[8] Indeed, experts have noted that the enforcement
actions and litigations exposing finder-related fraud likely represent only “the
tip of the iceberg.”[9]

This cannot be an unprotected space.

Further, any effort to limit oversight to anti-fraud provisions -as was proposed
in 2020 -would be a mistake. We cannot strip ourselves of the tools required to
detect fraud in the first place, such as examination or books and records
requirements. Without these protections, | fear fraud will either go



undiscovered or only exposed when investor funds are too far gone to be
recovered.

The Importance of Empirical Analysis

Second, any Commission action in this arena should be done through notice-
and-comment rulemaking -including an economic analysis that explores the
impact that any proposal will have on efficiency, competition and capital
formation based on empirical data. It should also include a fulsome historical
perspective on the success and usefulness of finders to date. Empirical, data-
driven analysis will allow for more nuanced policy-making that -to the first
point —allows us to better tailor any potential expansion in finder activity with
appropriately calibrated investor and market protections.

And...Regulatory Purpose

Third, and relatedly, the data we look at as part of any rulemaking should
reflect the difference between mere capital raising and actual capital
formation. As | was refreshing myself on the 2020 proposal, | was reminded of
something that former Commissioner Luis Aguilar said about capital
formation, which is of course one of the pillars of our mission. “Capital
formation,” he said, “is much more than just capital raising. By itself, selling a
bond or a share of stock doesn’t add a thing to the real economy, no matter
how quickly or cheaply you do it. True capital formation requires that the
capital raised be invested in productive assets-like a factory, store or new
technology -or otherwise used to make a business more productive. The more
productive those assets are, the greater the capital formation from the
investment —and, importantly, the more jobs created.”[10]

| hope you keep this in mind as you think about capital formation today. Will
relaxing the regulations around finders in fact ease burdens of true,
meaningful capital formation?

Thank you in advance for your always-thoughtful deliberations. | look forward
to today’s insights.
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