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QUESTIONS PRESENTED

Section 11(a) of the Securities Act of 1933, which
governs public offerings, does not require companies to
disclose all material facts in their possession. Instead,
Section 11(a) imposes liability for omitting material
facts in two limited circumstances. The misleading-
omissions prong requires disclosure where necessary
to make statements in the offering documents not
misleading. 15 U.S.C. § 77k(a). And the required-
statements prong mandates disclosure where required
by another provision of the securities laws. Ibid. Item
303 of Regulation S-K, in turn, requires issuers to
disclose “known trends or uncertainties” that are likely
to affect net proceeds. 17 C.F.R. § 229.303(b)(2)(ii).

Private plaintiffs often try to show a violation of
Section 11(a) by pointing to a failure to disclose interim
information. Although SEC regulations do not require
issuers to report financial results until 45 days after
the end of the fiscal quarter, plaintiffs have
increasingly brought suits alleging that a failure to
release data early violates both prongs of Section 11(a).
This petition presents two questions that have divided
the lower courts about Section 11’s requirements:

1. Whether an issuer violates Section 11(a)’s
misleading-omissions prong by failing to disclose
interim financial data that investors may consider
material, without an inquiry into whether the omission
rendered any affirmative statement misleading.

2. Whether an issuer violates Item 303—and thus
Section 11(a)’s required-statements prong—by failing
to disclose and quantify interim financial data before
quarterly reporting deadlines.
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Petitioners are Robinhood Markets, Inc.; Baiju
Bhatt; Jan Hammer; Vladimir Tenev; Jason Warnick;
Paula Loop; Scott Sandell; Robert Zoellick; Goldman
Sachs & Co. LLC; J.P. Morgan Securities LLC;
Barclays Capital, Inc.; Wells Fargo Securities, LLC,;
Mizuho Securities USA LLC; KeyBanc Capital
Markets Inc.; Piper Sandler & Co.; Rosenblatt
Securities Inc.; BMO Capital Markets Corp.; BTIG,
LLC; Santander Investment Securities Ine.; Academy
Securities, Inc.; Loop Capital Markets LLC; Samuel A.
Ramirez & Company, Inc.; and Siebert, Cisneros, and
Shank & Co., L.L.C.

Respondents are Vinod Sodha and Amee Sodha.

(IT)



RULE 29.6 DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of the Supreme
Court, undersigned counsel for petitioners certify the
corporate disclosure statements set forth in the
appendix. See App., infra, 157a-160a.
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No.

ROBINHOOD MARKETS, INC., ET AL., PETITIONERS,
U.

VINOD SODHA, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

INTRODUCTION

Congress designed the securities laws to strike a
careful balance for corporate disclosures. Investors
must have the requisite information to make informed
decisions. But at the same time, Congress has been
careful not to mandate overdisclosure—the kind of
disclosures that overwhelm investors with a deluge of
extraneous or unreliable information, impose excessive
compliance burdens, or reveal information that aids
competitors.

When a company wants to make a public offering,
Section 11(a) strikes this balance in a straightforward
way. The issuer must disclose certain information in
its offering documents. And then it must disclose any
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“material fact” that is “necessary to make the
statements [in the offering documents] not
misleading.” 15 U.S.C. § 77k(a). In other words, an
issuer is not required to disclose any and all
information a potential investor might want to know,
even if that information might be material. Rather, the
issuer is required to disclose particular information—
and then any other facts necessary to keep its
affirmative statements from being misleading.

This Court recently explained these principles in
Macquarie Infrastructure Corp. v. Moab Partners,
L. P., 601 U.S. 257 (2024). There, the Court was
addressing the virtually identical text of Rule 10b-5.
As the Court explained, a provision like Rule 10b-5 that
requires issuers to disclose material facts necessary to
render statements “not misleading” does “not create
an affirmative duty to disclose any and all material
information.” Id. at 264 (citation omitted). Instead, a
court must “identify[] affirmative assertions” and then
“determin[e] if other facts are needed to make those
statements ‘not misleading.”” Ibid. Macquarie’s
reasoning applies equally to Section 11(a)’s misleading-
omissions prong.

Notwithstanding  Section 11(a)’s text and
Macquarie, a familiar securities-litigation tactic is to
file a lawsuit based on a company’s failure to disclose
additional information, beyond what the disclosure
laws specify. One popular target is intra-quarter
financial data. Under the applicable SEC regulations,
public companies have to report earnings 45 days after
the relevant fiscal quarter ends. But suits like this one
seek to hold companies liable for failing to disclose
interim financial data ahead of the reporting deadline.
In particular, plaintiffs will seize on a decline in a
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company’s stock price and allege that the company’s
failure to previously disclose interim financial data
misled investors about the possibility of a decline.

Here, a putative class claimed that petitioner
Robinhood Markets, Inec. violated Section 11 by failing
to disclose interim financial data in the company’s July
2021 IPO, before second-quarter results were due to be
reported in August. That data reflected a reversion to
ordinary performance levels as compared to the
historic highs Robinhood had experienced in the first
quarter of 2021. Plaintiffs’ theory is that when
Robinhood’s TPO documents disclosed first-quarter
results, as required under applicable regulations,
Robinhood misled plaintiffs about the strength of the
company’s performance in the upcoming second- and
third-quarter results.

The problem for plaintiffs is that accurate
disclosures about past performance are not themselves
statements about the future—and thus are not
misleading regardless of how the company
subsequently performs. Plaintiffs did not point to any
statements in Robinhood’s public offering suggesting
that its historical financial data was predictive of the
future; in fact, Robinhood expressly cautioned that its
recent performance was not an indicator of future
results and warned of upcoming declines. Yet plaintiffs
asserted that any material change in interim financial
data necessarily rendered historical data misleading—
no matter what Robinhood actually said in its
documents.  They also asserted that Item 303’s
requirement to disclose known “trends” required the
disclosure of interim data for an as-yet-unreported
quarter.
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The district court correctly dismissed plaintiffs’
complaint as founded on inactionable omissions,
recognizing that Section 11(a) requires both that an
omission be material and that it render an actual
statement misleading. Here, Robinhood did not make
any “affirmative assertion” in its offering documents
that was itself misleading absent further disclosure.
Macquarie, 601 U.S. at 264. A divided Ninth Circuit
panel concluded, however, that material interim
financial data automatically renders historical data
“misleading,” and that such interim data can be a
“trend” that must be reported under Item 303 of
Regulation S-K.

Neither holding is defensible, and both are the
subjects of circuit splits. With respect to Section 11(a),
the Ninth Circuit’s decision effectively eliminates the
need for an affirmative misrepresentation, which
would make the statute solely about materiality. The
decision below thus adds to the growing conflict in the
lower courts over the proper application of
Section 11(a) to omissions following statements about
historical performance. Most courts hold that the plain
text of Section 11(a) controls. The Ninth Circuit
rejected that approach, as well as the First Circuit’s
distinct rule for the omission of intra-quarter financial
data, which asks whether such data indicates an
“extreme departure” from historical performance.
Instead, the Ninth Circuit now collapses the
materiality and misleadingness inquiries entirely.

With respect to Item 303, both the Fifth and
Eleventh Circuits agree that Item 303 is limited to
patterns that reflect persistent business conditions and
is focused on preventing the latest reported results
from misleading investors. The decision below
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rejected both limitations—along with limitations
adopted by other courts—and held that Robinhood’s
interim financial data may be subject to disclosure
under a boundless interpretation of Item 303. In so
holding, the Ninth Circuit compounded the damage
from its misleading-omissions holding, endorsing a
second vague basis of liability for failing to disclose
nonfinal data.

Nearly a quarter of the Nation’s initial public
offerings involve companies headquartered in
California. The decision below, which badly
misinterprets foundational disclosure requirements
and is fundamentally incompatible with the SEC’s
quarterly reporting rules, exposes companies seeking
to go public to expansive liability for failing to disclose
intra-quarter interim data. And the decision’s impact
extends beyond IPOs; many provisions of the
securities laws, including Rule 10b-5, contain
misleading-omissions clauses, and Item 303 applies to
virtually every financial disclosure for public
companies. This Court should grant review now,
reaffirm the principles of statutory and regulatory
interpretation that the decision below disregards, and
resolve the lower-court confusion on these significant
and recurring issues.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
106a) is reported at 154 F.4th 1019. The opinion of the
district court (App., infra, 107a-154a) is not published
in the Federal Supplement but is available at 2024 WL
2695017.
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JURISDICTION

The court of appeals denied rehearing en banc on
October 8, 2025. App., infra, 155a-156a. This Court
has jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY AND REGULATORY
PROVISIONS INVOLVED

Relevant statutory and regulatory provisions are
reproduced in full in the appendix to this petition.
App., infra, 161a-179a.

STATEMENT OF THE CASE

A. Factual Background

1. Founded in 2013, Robinhood is a financial-
services company that operates an electronic
investment and trading platform that allows investors
to trade U.S. stocks, exchange-traded funds, and
cryptocurrencies. App., nfra, 108a. Robinhood’s
platform has become enormously popular among retail
investors—i.e., ordinary individuals, rather than
institutional investors. Ibid. In January and February
2021, during what became known as the “meme stock
event,” retail investors banded together through sites
like Reddit to invest in companies such as GameStop
Corp. and AMC Entertainment Holdings, Inc. Id. at
109a. Institutional investors had taken short positions
against those companies, and retail investors hoped to
drive up the price for these stocks and thus “squeeze
[the] short-sellers who had bet against these
companies.” Id. at 110a. In April 2021, the
cryptocurrency “Dogecoin” experienced heavy trading
volume and skyrocketed in price as it likewise gained
“cult status” on social media. Ibd.
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Robinhood experienced a large increase in trading
from the meme stock event and the Dogecoin rally.
App., infra, 110a-111a. All in all, Robinhood posted “a
50% quarter-over-quarter increase in revenue from
equities and options trading from Q4 2020 to Q1 2021,”
alongside a substantial increase in revenue from
cryptocurrency trading during the Dogecoin boom. Id.
at 111a.

“Meme stock” trading subsided in Q1 2021 and the
Dogecoin-driven increase in cryptocurrency trading
fell throughout Q2 2021. App., infra, 111a. These
activities—and their abrupt ends—garnered extensive
public attention. Id. at 95a, 111a.

2. On July 30, 2021, Robinhood conducted an initial
public offering (IPO), offering 55 million shares of
common stock at a price of $38 per share. App., infra,
109a. Robinhood filed its registration statement on
July 27, 2021, and its prospectus three days later on
July 30 (collectively, its offering documents). See 15
U.S.C. §§ T7e, 7T7f.

As required by SEC regulations, Robinhood’s
offering documents included financial statements for
2019 and 2020, as well as the company’s latest
quarterly financial statements for Q1 2021. 17 C.F.R.
§§ 210.3-01, 210.3-02. Robinhood was not required to
report results for Q2 2021, which were due 45 days
after the quarter’s June 30 end date. 17 C.F.R.
§§ 249.308a(a)(2), 240.13a-13(a). And Robinhood
obviously had no final results for the just-begun third
quarter of 2021, which would not end until
September 30, 2021.

Nonetheless, because the IPO came after large
spikes in trading volume at the beginning of 2021,
Robinhood’s offering documents made extensive
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disclosures about future risks. For example,
Robinhood warned investors that “recent revenue
growth rate and financial performance should not be
considered indicative of our future performance.”
2 C.A. E.R. 129; 3 C.A. E.R. 548-550. Robinhood also
reported that it expected growth rates of key
performance indicators “to decline in future periods.”
2 C.A. E.R. 129; 3 C.A. E.R. 513. And Robinhood told
investors not to rely on “any previous quarterly or
annual period as any indication of our revenue, revenue
growth, key business metrics or key business metrics
growth in future periods.” 2 C.A. E.R. 129.

Robinhood also specifically warned investors about
a downturn from the meme-stock and Dogecoin-driven
peaks earlier in the year. 2 C.A. E.R. 171, 229.
Robinhood cautioned that “[t]Jrading activity was
particularly high during the first two months of the
[Q2] 2021 period,” had “return[ed] to levels more in line
with prior periods during the last few weeks of [Q2
2021],” and “remained at similar levels into the early
part of [Q3 2021].” Id. at 229. Robinhood also warned
that “[i]f demand for transactions in Dogecoin
declines,” the company’s “business” and “revenue”
“could be adversely affected.” Id. at 171.

Although Robinhood had not yet completed the
required accounting to close Q2 2021, Robinhood
further noted (accurately) that it expected to report
revenue for that quarter between $546 and $574
million, reflecting a “net loss of between $487 million
and $537 million.” 2 C.A. E.R. 123. And Robinhood
cautioned (again, accurately) that it “expect[ed] ...
revenue for [in-progress Q3 2021] to be lower, as
compared to [Q2 2021], as a result of decreased levels
of trading activity relative to the record highs in
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trading activity, particularly in cryptocurrencies,
during [Q2 2021].” Ibid.

3. Robinhood reported its second-quarter financial
results on August 18, 2021. The reported revenue of
$565 million fell within the range estimated in the
offering documents, and the key performance
indicators were likewise consistent with previous
estimates. C.A. S.E.R. 11, 46. Indeed, many key
performance metrics—including monthly average
users and assets under custody—increased from Q1
2021. Id. at 204. Other performance metrics, including
average revenue per user, showed reversions back to
the historical norms of 2020. 3 C.A. E.R. 504, 517-518.

On October 26, 2021, Robinhood reported its third-
quarter results, which reflected declines in key
performance indicators compared to the second
quarter. App., infra, 17a. Total net revenue also
declined 35% between Q2 and Q3 2021. [Ibid.
Robinhood’s stock price declined following the release
of third-quarter results, and then further declined in
the fourth quarter. Id. at 17a-18a.

B. Procedural Background

1. In December 2021, plaintiffs filed a class action
complaint in the U.S. District Court for the Northern
District of California, naming as defendants
Robinhood, the company’s officers and directors, and
the underwriters of the IPO. App., infra, 107a, 111a.
Plaintiffs sought to represent a putative -class
consisting of all investors that purchased Robinhood
stock in its IPO. Id. at 3a.

Plaintiffs did not allege that the offering documents
inaccurately reported historical financial data through
the first quarter of 2021. Nor did they deny that the
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projections about Q2 and Q3 2021 were ultimately
accurate. Instead, plaintiffs alleged that the offering
documents omitted certain detailed metrics from
Robinhood’s interim second- and third-quarter data,
including changes in the composition of the company’s
revenue and data reflecting declines in Kkey
performance indicators and cryptocurrency trading
volume. App., infra, 116a-120a.

As relevant here, plaintiffs claimed that those
omissions violated Section 11 of the Securities Act of
1933, which prohibits the omission of material
information “required to be stated [in offering
documents] or necessary to make the statements
therein not misleading.” 15 U.S.C. § 77k(a).! Plaintiffs
asserted two different theories under Section 11.
First, plaintiffs asserted that the omission of detailed
interim metrics from the second and third quarters
rendered the accurate historical “statements” in the
offering documents about Robinhood’s first-quarter
performance “misleading.” Ibid. Second, plaintiffs
contended that the interim financial data were
independently “required to be stated” in the
registration statement pursuant to Item 303 of
Regulation S-K. Ibid. Item 303 requires an issuer to
disclose “known trends or uncertainties” that are

“reasonably likely” to “material(ly] ... impact” net
sales, revenues or income. 17 C.F.R.
§ 229.303(b)(2)(ii).

1 Plaintiffs also alleged that the same omissions violated

Sections 12 and 15 of the Securities Act of 1933, but the parties
agreed that plaintiffs’ claims can all be analyzed together under
Section 11. App., infra, 19a.
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2. The district court dismissed plaintiffs’ operative
complaint with prejudice. App., infra, 154a.

The district court first held that the alleged
omissions did not render Robinhood’s offering
documents misleading because intra-quarter data need
only be disclosed “to the extent that they reflect
declines so extraordinary as to be unusual and
indicative of larger future trends when viewed in
context of the company’s historical data.” App., infra,
125a. The court found that, “viewed against the proper
baseline” of “the company’s historical performance,”
the allegedly “omitted data” “does not show a
persistent decline.” Id. at 130a-131a. Instead, the
interim Q2 and Q3 data reflected “the leveling off after
a huge and unprecedented spike” during “the
immediately preceding fad-trading” flurry. Id. at 131a,
134a.

The district court further held that disclosure was
not required under Item 303. The court explained that
a “trend” under Item 303 is an “observed pattern that
accurately reflects persistent conditions.” App., infra,
139a (citation omitted). The court found that “the
complained-of omissions were not so persistent as to
require disclosure,” emphasizing that Robinhood’s
intra-quarter financial data reflected “a correction
back to the company’s pre-spike numbers.” Id. at 140a.

3. As relevant here, a divided panel of the Ninth
Circuit vacated the district court’s order and remanded
for further proceedings. App., infra, 29a, 39a.

a. The panel majority first held that an issuer can
be held liable under Section 11(a)’s misleading-
omissions prong for failing to disclose information that
an investor might consider material, without
separately inquiring whether the omitted information
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rendered any statement made maisleading. The
majority acknowledged a “theoretical distinction”
between whether information is material and whether
“a statement is false or misleading.” App., infra, 22a
(citation omitted). But the majority believed that
“distinction has meaning only in certain contexts.” Id.
at 23a (citation omitted).

One context, the majority believed, where the
distinction lacks meaning is when an alleged omission
involves “the relationship between [1] a prior
statement concerning a particular time period and
[2] an event subsequent to that time period.” App.,
fra, 23a. Here, the court explained, [1] Robinhood’s
offering documents made statements about its first-
quarter financial performance, and [2] the alleged
omissions (of interim second- and partial third-quarter
data) concern events that took place after that time
period. Id. at 23a-24a. Under these circumstances, the
majority held, there is no “distinction between
materiality and the duty to disclose.” [Id. at 24a.
Rather, Robinhood was required “to disclose all
material information,” regardless of whether the
omitted information was necessary to make any
statement made “not misleading.” Id. at 21a, 24a
(emphasis added) (citation omitted).

In so holding, the majority squarely rejected the
First Circuit’s approach to intra-quarter information,
which requires disclosure only when that information
indicates “an extreme departure from the range of
results which could be anticipated based on currently
available information.” Shaw v. Digit. Equip. Corp., 82
F.3d 1194, 1210 (1996) (emphasis added). The majority
disavowed that approach, making clear that “the Shaw
test is not the law of this circuit.” App., infra, 27a.



13

b. The majority next addressed whether
Item 303—and therefore Section 11(a)’s required-
statements clause—mandated disclosure of
Robinhood’s interim financial results. The panel held
that “[t]he district court erred in analyzing the
Item 303 theory because Item 303’s disclosure
obligations are not limited to sufficiently persistent
‘trends.”” App., infra, 3la. The panel rejected the
view—embraced by other courts—that only
“pattern[s] of two months” or more must be disclosed.
Id. at 32a-33a (citation omitted). The panel further
held that Item 303 uses a “substantially different
standard” from Section 11’s misleading-omissions
prong, and that “Item 303 requires quantification of
the disclosed uncertainties to the extent reasonably
practicable.” Id. at 31a, 38a.

c. Judge Rawlinson dissented in relevant part.
App., infra, 45a-106a. As to Section 11’s misleading-
omissions prong, Judge Rawlinson explained that
Robinhood’s offering statements cannot be analyzed
“in a vacuum,” and that the majority erred by failing to
“consider[] the statements that were made, any
disclaimers accompanying those statements, and the
information available to the market.” Id. at 63a.
Emphasizing Robinhood’s extensive disclosures and
warnings about potential declines in Q2 and Q3 2021,
Judge Rawlinson concluded that the offering
documents “were not misleading.” Id. at 78a.

Judge Rawlinson also disagreed with the majority’s
Item 303 analysis. App., infra, 101a. She explained
that Item 303 “afford[s] flexibility in providing interim
disclosures based on [a company’s] assessment of its
business cycle, whereas the majority’s approach ...
exposes Robinhood to strict liability under Section 11
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for not disclosing certain ‘incomplete intra-quarterly
results.”” Id. at 86a. She would have held that “[t]he
information and disclosures provided by Robinhood,
together with the marketplace information, equal or
exceed what we have previously accepted as adequate
under Item 303 to preclude liability.” Id. at 100a.

4. The Ninth Circuit denied Robinhood’s petition
for rehearing en banc over Judge Rawlinson’s dissent.
App., infra, 155-156a.

REASONS FOR GRANTING THE PETITION

This Court should grant certiorari to resolve two
important circuit splits regarding an issuer’s
disclosure obligations under Section 11 and Item 303.

First, the Ninth Circuit is now an extreme outlier in
interpreting Section 11(a)’s misleading-omissions
clause. The text of Section 11(a) requires that an
omission be both material and misleading. This
Court’s recent decision in Macquarie eliminated any
conceivable doubt on that score. In holding that
issuers can be held liable based on materiality alone,
the Ninth Circuit departed from its sister circuits and
expressly disavowed the First Circuit’s rule. And the
Ninth Circuit’s approach will disturb the carefully
calibrated disclosure regime that Congress enacted;
investors will typically be able to claim that interim
data would have been material, throwing open the
courthouse doors to expansive liability under Section
11(a) and pressuring issuers to settle meritless suits.

Second, the Ninth Circuit also created a circuit split
in expanding the scope of liability under Item 303. Two
circuits—the Fifth and Eleventh—have held that
information must be disclosed under Item 303 only
when it reflects persistent business conditions, and
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that Item 303 focuses on preventing reported results
from misleading investors. The Ninth Circuit rejected
both considerations—along with limitations advanced
by other courts—without offering any substitute
guardrails in their place.

The decision below is wrong on both issues. And the
Ninth Circuit’s divergence from other courts of appeals
and from this Court’s precedents is especially
problematic, given that court’s outsized role in
adjudicating securities suits. Certiorari is warranted.

I. THE COURT OF APPEALS INTERPRET-
ATION OF SECTION 11'S MISLEADING-
OMISSIONS PRONG WARRANTS REVIEW.

A. Section 11(a) Does Not Create A Duty To
Disclose All Material Interim Information.

The Ninth Circuit held that Section 11(a)’s
misleading-omissions clause required Robinhood to
disclose all material interim data. That holding cannot
be reconciled with the text or history of Section 11(a).

1. Statutory interpretation “begins with the text.”
Ross v. Blake, 578 U.S. 632, 638 (2016). When that text
“is unambiguous,” the “inquiry . . . ends there as well.”
Nat’l Ass’n of Mfrs. v. Dep’t of Def., 583 U.S. 109, 127
(2018) (citation and quotation marks omitted). That
should have been the case here, because Section 11(a)
unambiguously requires that an omission be both
misleading and material.

By its plain text, Section 11(a) does not impose a
duty on issuers to disclose all material facts in their
offering documents. As relevant here, Section 11
makes the omission of a “material fact” actionable only
when disclosure is “necessary to make the statements
[in the issuer’s offering documents] not misleading.”
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15 U.S.C. § 77k(a). The statute thus presupposes that
some “facts” are “material” but not “necessary to
make” the statements “not misleading.” By contrast,
if materiality were sufficient to make omitted facts
actionable, Congress could simply have said that it is a
violation to “omit to state a material fact,” full stop.
But in a regime focused on affirmative statements
rather than pure omissions, Congress rejected that
approach.

2. Section 11’s history confirms that the
misleading-omissions prong means what it says. An
earlier version of Section 11(a) would have mandated
disclosure of all material facts, whether or not an
omission rendered any statement therein misleading.
Specifically, the earlier version would have imposed
liability on a securities issuer whose registration
statement “omitted to state a material fact.” H.R. Rep.
No. 85, at 21 (1933). But Congress instead codified
liability only for omissions of material facts that were
“required to be stated” or “necessary to make the
statements” in the offering documents “not
misleading.” 15 U.S.C. § 77k(a).

“Few principles of statutory construction are more
compelling than the proposition that Congress does not
intend sub silentio to enact statutory language that it
has earlier discarded in favor of other language.”
I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 442-443
(1987) (citation omitted). That Congress considered
and rejected the same rule the panel majority endorsed
is powerful evidence that the court got it wrong.

3. The panel majority “collaps[ed]” two distinct
statutory  requirements—the  materiality  and
misleadingness inquiries—into one. App., infra, 28a.
While acknowledging a “theoretical distinction
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between materiality and the duty to disclose,” the
majority believed that no such distinction exists where,
as here, the alleged omissions “involve the relationship
between a prior statement concerning a particular time
period and an event subsequent to that time period.”
Id. at 22a-23a. In those circumstances, the majority
held, Section 11 “create[s] a duty to disclose all
material information.” Id. at 21a. (emphasis added).
Put differently, so long as a statement recounts
historical performance, any omission of material facts
that relate to subsequent performance automatically
makes the historical statement misleading.

That rule—that materiality makes for a
misrepresentation whenever historical performance is
at issue, as a matter of law—has no support in
Section 11’s text. Section 11 does not distinguish
between categories of statements. To the contrary, it
covers “any part of the registration statement.”
15 U.S.C. § 77k(a). And Congress specifically required
that the registration statement include historical data,
15 U.S.C. § 77g; see 17 C.F.R. §§ 240.13a-13(a), 210.3-
01, without relaxing Section 11(a)’s dual requirements
that an omission be material and that it render
statements made misleading.

The majority’s rule is not only at odds with the
statutory text; it is fundamentally at odds with black-
letter law that statements about historical
performance do not silently support an inference about
future results. That is why there is no general “duty to
update historically accurate past-performance data so
long as the data is not used to imply anything about the
future.” Kolominsky v. Root, Inc., 100 F.4th 675, 686
(6th Cir. 2024); see, e.g., In re Burlington Coat Factory
Sec. Litig., 114 F.3d 1410, 1432 (3d Cir. 1997)
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(confirming the “well settled ... principle that an
accurate report of past successes does not contain an
implicit representation that the trend is going to
continue”). In holding that historical statements are
necessarily rendered misleading by the omission of
material facts about later events, the majority turned
that rule on its head.

The court of appeals’ error would be problematic in
any case. But it is particularly glaring here.
Robinhood’s offering documents explicitly warned
investors not to presume that the company’s strong
performance in Q1 2021 implied similar performance in
subsequent quarters. See supra, p. 8. And Robinhood
accurately forecasted that it expected revenue to
decline in Q2 and Q3 2021 and accurately projected its
Q2 2021 financial results. See supra, pp. 8-9. The
panel’s categorical materiality-equals-misleading rule
is the only reason that plaintiffs’ Section 11(a) omission
claim could survive in the face of such express
disclosures.

4. Making matters worse, the majority’s
description of when its novel rule applies is potentially
boundless. The majority posited that the duty to
disclose is coextensive with materiality where an
omission “involve[s] the relationship between a prior
statement concerning a particular time period and an
event subsequent to” that statement. App., infra, 23a.
But most omissions could be said to somehow “relat[e]”
to a prior statement concerning a particular time
period, ibid., particularly sinece all TPO offering
documents must disclose historical performance. That
is no real limit: it just means that material facts are
automatically misleading whenever they post-date the
historical disclosure. Absent this Court’s review, the
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ruling below will expose issuers to wide-ranging
omissions liability based on materiality alone. Indeed,
district courts are already relying on the Ninth
Circuit’s errant analysis. See Brookman v. Webtoon
Ent. Inc., 2025 WL 3484589, at *5 (C.D. Cal. Deec. 2,
2025) (explaining that “this Court applies the
materiality test for the duty to disclose,” and holding
that “[p]laintiff plead[ed] sufficient facts that
Defendants had a duty to disclose intra-quarter
information” because that information was “material”).

At a minimum, the majority’s rule subjects issuers
to liability anytime they fail to disclose material
interim financial data. @ Because companies are
required to report financial results on a quarterly
basis, interim data from later quarters will always
concern events that “took place” after a “prior
statement” “related to a particular time period.” App.,
mfra, 24a. And because a plaintiff could almost always
allege such data is material, the Ninth Circuit’s rule
would amount to mandatory disclosure of nearly all
out-of-quarter data.

B. The Ninth Circuit’s Holding Conflicts With
This Court’s Cases And The Decisions Of Other
Circuits Correctly Applying Them.

1. The decision below contradicts this Court’s
cases.

The Ninth Circuit’s holding that any material
omission is actionable under Section 11(a)’s
misleading-omissions  prong is  fundamentally
inconsistent with this Court’s precedents. This Court
has repeatedly made clear that a plaintiff urging
liability based on a statute’s misleading-omissions
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clause must identify an actual statement that was
rendered misleading.

Two Terms ago, the plaintiff in Macquarie
Infrastructure Corp. v. Moab Partners, L. P. asked
this Court to hold that Rule 10b-5’s misleading-
omissions prong—which “makes it unlawful” “to omit
to state a material fact necessary in order to make the
statements made ... not misleading”—can support
liability for a “pure omission.” 601 U.S. 257, 263 (2024)
(quoting 17 C.F.R. § 240.10b-5(b)). The Court rejected
that theory, explaining that the securities laws “do not
create an affirmative duty to disclose any and all
material information.” Id. at 264. Rather, the plain
language of Rule 10b-5 subjects the issuer to liability
“only if the omission renders affirmative statements
made misleading.” Id. at 265.

Macquarie is merely the most recent of this Court’s
cases to confirm that “[s]ilence, absent a duty to
disclose, is not misleading under” Rule 10b-5’s
prohibition on omissions that render statements made
misleading. Bastic Inc. v. Levinson, 485 U.S. 224, 239
n.17 (1988); see Matrixx Initiatives, Inc. V.
Siracusano, 563 U.S. 27, 44 (2011) (“Disclosure is
required under [Rule 10b-5] only when necessary ‘to
make ... statements made ... not misleading.”).
Although these decisions arose in the context of
Rule 10b-5, the language of that Rule is materially
indistinguishable from the misleading-omissions
clause of Section 11(a).

Courts of appeals across the country have thus
properly treated the materiality and
misrepresentation inquiries as distinct requirements
under Section 11(a), consistent with this Court’s
precedents. See, e.g., Oxford Asset Mgmt., Ltd. v.
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Jaharis, 297 F.3d 1182, 1190 (11th Cir. 2002) (rejecting
claim that “issuers have a duty to disclose ... all
information material to the offering” because that rule
would “render superfluous that section’s qualifying
language ‘required to be stated therein or necessary to
make the statements therein not misleading’”);
Kapps v. Torch Offshore, Inc., 379 F.3d 207, 212 n.6
(5th Cir. 2004) (There is “no duty to disclose in the
prospectus all information material to the offering, but
only that material information necessary to make the
statements in the prospectus not misleading.”); In re
Adams Golf, Inc. Sec. Litig., 381 F.3d 267, 277 (3rd Cir.
2004) (“A determination that information missing . . . is
material does not end our analysis” because “[w]e must
also decide whether ... the omission made the
statement misleading.”).

Indeed, the Ninth Circuit recognized that “the
relevant language” of the ““misleading’ prong of the
omissions clause . . . is nearly identical in Rule 10b-5
and Section 11,” and that cases interpreting Rule 10b-
5 “apply with full force here.” App., infra, 22an.3. Yet
the majority’s approach was unfaithful to Macquarie
and its predecessors from the outset, positing that the
“distinction between materiality and the duty to
disclose” is merely “theoretical.” Id. at 22a. As
Macquarie explained, that distinction is not
theoretical, but textual—mandated by the misleading-
omissions clause. And Macquarie squarely forecloses
the Ninth Circuit’s shorthand, whereby any alleged
relationship between a prior statement and subsequent
events requires those later events to be disclosed so
long as they are material. Under Macquarie, the
omissions clause of Section 11(a) “requires identifying
affirmative assertions” and then “determining if other
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facts are needed to make those statements ‘not
misleading.” 601 U.S. at 264. That statement-specific
inquiry cannot be squared with the Ninth Circuit’s
blanket rule requiring disclosure of any material
“event ... that took place after [a time] period” about
which the issuer made “a statement”—and prohibiting
courts from separately inquiring whether an omission
rendered any particular statement misleading. App.,
mfra, 24a.

2. The decision below contributes to a growing
conflict in the lower courts over this issue.

Despite the clarity of Macquarie and its
predecessors, courts of appeals have splintered in
applying misleading-omissions clauses to statements
about historical performance. As explained above,
most courts correctly heed this Court’s rule that the
materiality and misleading requirements are distinct.
Those courts therefore require that an omission be
material and that it render misleading a specific prior
statement. The Ninth Circuit broke from those
circuits, while also rejecting the First Circuit’s distinct
rule for the omission of intra-quarter financial data,
which requires disclosure where the omitted data
indicates an “extreme departure” from historical
performance. Instead, the Ninth Circuit now allows
plaintiffs’ claims to go forward so long as the allegedly
omitted intra-quarter data was material. Robinhood
would have prevailed under any approach other than
the Ninth Circuit’s.

a. In examining an issuer’s obligation to update
statements about historical performance in light of
events subsequent to that period, three courts of
appeals have correctly treated the materiality and
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misleading requirements as distinct. See Ind. Pub.
Ret. Sys. v. Pluralsight, Inc., 45 F.4th 1236, 1248 (10th
Cir. 2022) (issuer “may be under a duty to correct” a
prior statement, but only when that statement creates
a “misleading impression” and the omission is
“material”); Finnerty v. Stiefel Lab’ys, Inc., 756 F.3d
1310, 1316-1317 (11th Cir. 2014) (issuer has duty to
update when “the statements were true when made,
but misleading or deceptive if left unrevised”);
Burlington Coat Factory, 114 F.3d at 1431-1432 (duty
to update applies to “statements that ... become
misleading when viewed in the context of subsequent
events”).

These cases involve the same fundamental question
the Ninth Circuit confronted here: when does an issuer
have a duty to disclose events that post-date earlier
disclosures about prior performance? But in
answering that question, these courts rejected the
materiality-alone rule the Ninth Circuit adopted. And
they rejected the Ninth Circuit’s reasoning, too. The
decision below rested on the implicit premise that
statements reporting past results necessarily predict
future results—and thus that all subsequent events
inconsistent with that expectation must be disclosed.
App., wnfra, 23a-24a. But as the Third Circuit
explained in Burlington Coat Factory, “an accurate
report of past successes does not contain an implicit
representation that the trend is going to continue, and
hence does not, in and of itself, obligate the company to
update the public as to the state of the quarter in
progress.” 114 F.3d at 1432.

b. Meanwhile, as the panel majority explained,
“[t]he First Circuit has rejected a general duty to
‘disclose [even] material information concerning [the
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registrant’s] performance in the quarter in progress.’”
App., infra, 26a (quoting Shaw v. Digit. Equip. Corp.,
82 F.3d 1194, 1203 (1996)). The First Circuit explained
that “[r]easonable investors understand that
businesses fluctuate, and that past success is not a
guarantee of more of the same.” Shaw, 83 F.3d at 1210.
But the First Circuit, too, has articulated its own
judicial gloss for interim results: when intra-quarter
data “indicat[es] that the quarter in progress at the
time of the public offering will be an extreme departure
from the range of results which could be anticipated
based on currently available information, it is
consistent with the basic statutory policies favoring
disclosure to require inclusion of that information in
the registration statement.” Ibid. (emphasis added).

c. In the decision below, the majority expressly
rejected both approaches in interpreting Section
11(a)’s misleading-omissions clause. Rather than treat
the materiality and misleading requirements as
distinct, the majority collapsed the two statutory
conditions into one. App., infra, 24a, 27a; see supra,
pp. 16-19. And in so holding, the panel majority
explicitly disavowed the extreme-departure test that
the First Circuit endorsed in Shaw. App., infra, 27a.
“Instead,” the majority held, “the proper test for the
duty to disclose is the test for materiality.” Ibid.

The Ninth Circuit read the Second Circuit as
adopting the same atextual rule. But while it is true
that the Second Circuit has also rejected Shaw’s
“extreme departure” test, see App., infra, 27a-28a
(citing Stadnick v. Vivint Solar, Inc., 861 F.3d 31, 37
(2d Cir. 2017)), that is seemingly because that court
was concerned that the First Circuit’s test is too
plaintiff-friendly, allowing an omission to be actionable
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even where it did not render a specific statement
misleading. See Stadnick, 861 F.3d at 38 (recognizing
that plaintiff’s allegations would support an “extreme
departure” theory but nonetheless rejecting plaintiff’s
claims because the alleged omissions “did not render
the publicly available information misleading”). And in
In re Time Warner Inc. Securities Litigation—on
which the decision below likewise relied, App., infra,
23a—the Second Circuit remanded for the trier of fact
to specifically determine whether “nondisclosure of the
[omitted information] renders the original disclosure
misleading.” 9 F.3d 259, 268 (1993) (emphasis added).

Accordingly, the Second Circuit’s cases are best
read as consistent with the majority rule, requiring
that an omission be material and that it render a prior
statement misleading—making the Ninth Circuit’s
approach even more of an outlier, and creating a split
between the two jurisdictions that see the most IPOs
in the country. But even assuming the Ninth Circuit
correctly understood the Second Circuit to likewise
collapse the materiality and misleading inquiries, that
would only strengthen the case for certiorari. That
would mean that the two most important securities-law
jurisdictions are both applying an atextual
interpretation of Section 11(a) that cannot be
reconciled with Macquarie and expressly breaks from
the approach adopted by other courts of appeals.

& sk ok sk ok

As the above discussion highlights, one thing is
clear: this Court’s intervention is sorely needed to
clarify when Section 11(a) requires disclosure of
interim financial data. Multiple courts of appeals have
drifted from the statutory text and Macquarie, with
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two different judicial glosses now competing for
adoption and affecting IPOs nationwide. And
critically, Robinhood would prevail under any of these
approaches—except the Ninth Circuit’s.

As both the district court and the dissent concluded,
the alleged omissions did not render any statement in
Robinhood’s  offering  documents  misleading,
particularly in light of Robinhood’s “extensive
disclosures and warnings” that historical performance
did not imply future success and that key metrics were
likely to decline in future quarters. App., infra, 60a,
135a. Robinhood would thus prevail in any circuit that
requires that an omission be both material and
misleading. But Robinhood would also prevail if the
First Circuit’s “extreme departure” test were applied
to evaluate whether the alleged omissions rendered the
offering documents misleading; as the district court
explained, the interim results did not “reflect, in
proper context, an extraordinary or persistent decline
in its business,” but rather “the leveling off after a
huge and unprecedented spike” from the fad-trading
flurry in early 2021. Id. at 134a. It is only by rejecting
both approaches that the decision below could revive
plaintiffs’ misleading-omissions claim. Id. at 22a-29a.
This Court should make clear that the Ninth Circuit’s
atextual rule cannot stand.

II. THE COURT OF APPEALS INTERPRET-
ATION OF ITEM 303 WARRANTS REVIEW.

A. The Court Erred In Rejecting A Temporal
Limitation For Item 303 Disclosures And In
Imposing A Quantification Requirement.

The majority further erred in vacating the district
court’s holding that Item 303 of Regulation S-K—and,



27

therefore, Section 11(a)’s required-statements prong—
did not require disclosure of the interim results.

Item 303—which applies not just to IPOs, but to all
annual and quarterly reports for public companies—
requires issuers to provide a “discussion and analysis”
of “material information” relevant to assessing the
“financial condition and results of operations” of the
company. 17 C.F.R. § 229.303(a). As relevant here,
Subsection (b) requires the registrant to “[d]escribe
any known trends or uncertainties that have had or
that are reasonably likely to have a material favorable
or unfavorable impact on net sales or revenues or
income from continuing operations.” 17 C.F.R.
§ 229.303(b)(2)(ii).

The panel majority held that the district court
“erred in analyzing the Item 303 theory because
Item 303’s disclosure obligations are not limited to
sufficiently persistent ‘trends.”” App., infra, 31a. But
the ordinary meaning of “trend” denotes a meaningful
temporal dimension. See, e.g., Webster’s Third New
International Dictionary 2438 (1981) (defining “trend”
as the “general movement over a sufficiently long
period of time of some statistical progressive change”).
Item 303, moreover, makes clear that disclosure is
required only of trends “reasonably likely to have a
material favorable or unfavorable impact” on the
company’s sales, revenue, or income. 17 C.F.R.
§ 229.303(b)(2)(ii). By using the term “trend,” Item 303
excludes developments “of such short duration that
[they] will not support any conclusions about the
registrant’s business environment.” Ouxford Asset
Mgmt., Ltd. v. Jaharis, 297 F.3d 1182, 1191 (11th Cir.
2002).



28

The court of appeals emphasized that Item 303 also
refers to “events.” App., infra, 34a-35a (quoting 17
C.F.R. §229.303(b)(2)(ii)). But the term “events”
appears in a separate sentence of Item 303, relating to
“a material change in the relationship between costs
and revenues,” which is not at issue here. See
17 C.F.R. § 229.303(b)(2)(ii). The majority thus erred
in relying on the concept of one-off events—which
“generally occur at a specific point in time, rather than
over an extended period”—to expand the scope of the
trends that must be disclosed under Item 303. App.,
nfra, 35a.

The panel correctly observed that Item 303 also
uses the term “uncertainties.” But the term
“uncertainties” should have been read in context with
the accompanying term “trend,” and its durational
dimension. See Antonin Scalia & Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts 56,
195-196 (2012) (discussing associated-words canon);
Emps.” Ret. Sys. of the City of Baton Rouge V.
Macrogenics, Inc., 61 F.4th 369, 392 (4th Cir. 2023)
(interpreting Item 303 to require a “trend’ that
forecasted ‘uncertainty’”). The majority erred in
interpreting the term “uncertainties” in isolation, with
no reference to temporal persistence at all. App.,
mfra, 35a.

The majority did not stop there. The court also
rejected any sort of misleading requirement, holding
that Item 303 “use[s]” a “substantially different
standard” from Section 11’s misleading prong. App.,
infra, 38a. And the court likewise rejected the district
court’s reliance on the “extreme departure” test in the
Item 303 context as “especially inapplicable here.”
App., infra, 39a. And—after rejecting every limitation
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on which the district court relied—the majority
declined to offer any limitations at all on the
disclosures required by Item 303.

The result is a novel, freewheeling disclosure
obligation under Item 303 for any interim
developments that can be considered a “trend[],”
“event[],” or “uncertaint[y]”—with no limitations on
which issuers can rely to ensure they do not risk
crushing liability. That new rule cannot be squared
with the remainder of the regulatory scheme. It is well
established that “[a] company ... has no general
‘obligation to disclose the results of a quarter in
progress.”” Nguyen v. MaxPoint Interactive, Inc., 234
F. Supp. 3d 540, 546 (S.D.N.Y. 2017) (citation omitted);
see infra, pp. 32-33. Interpreting Item 303 to routinely
require disclosure of out-of-quarter results is at odds
with this settled rule. See 1bid.

Finally, the court of appeals compounded its error
in concluding that “when a trend must be disclosed
pursuant to Item 303, its effects must be quantified to
the extent reasonably practicable.” App., infra, 37a-
38a. Again, that ruling is entirely atextual. Nothing in
Item 303 requires that the “effects” of a “trend” must
be quantified.

B. The Ninth Circuit’s Holding Conflicts With
The Decisions Of Other Circuits.

Both the Fifth and Eleventh Circuits have endorsed
a narrower interpretation of “trends” under Item 303
that directly conflicts with the Ninth Circuit’s decision
here. Consistent with the term’s ordinary meaning,
the Eleventh Circuit has interpreted “trend” to
“require an assessment of whether an observed
pattern accurately reflects persistent [business]
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conditions.” Oxford Asset Mgmt., 297 F.3d at 1191.
The court further emphasized that the “obvious focus”
of Item 303 “is on preventing the latest reported
results from misleading potential investors, thereby
promoting a more accurate picture of the registrant’s
future prospects.” Id. at 1192 (emphasis added). The
Fifth Circuit has embraced both aspects of this
analysis. Kapps v. Torch Offshore, Inc., 379 F.3d 207,
217-221 (2004). Meanwhile, the decision below rejected
both limitations. See supra, pp. 27-29.

The Ninth Circuit also created another split with
the First Circuit, which applies the “extreme
departure” standard to disclosure under Item 303.
Glassman v. Computervision Corp., 90 F.3d 617, 631
(1996). And the decision below expressly rejected the
consensus view of the term “trend” in the Southern
District of New York—arguably the Nation’s pre-
eminent securities-law distriet court. Judges in that
district have consistently held that “events occurring
within a two month period of time do not establish a
‘trend’ for purposes of the disclosure required by Item
303.” Nguyen, 234 F. Supp. 3d at 546; see In re Omega
Healthcare Invs., Inc. Sec. Litig., 563 F. Supp. 3d 259,
276 (S.D.N.Y. 2021); In re Coty Inc. Sec. Litig., 2016
WL 1271065, at *7 (S.D.N.Y. Mar. 29, 2016); Pearlstein
v. BlackBerry Ltd., 93 F. Supp. 3d 233, 245 (S.D.N.Y.
2015); In re Noah Educ. Holdings, Ltd. Sec. Litig.,
2010 WL 1372709, at *6 (S.D.N.Y. Mar. 31, 2010);
Blackmoss Invs. Inc. v. ACA Cap. Holdings, Inc., 2010
WL 148617, at *10 (S.D.N.Y. Jan. 14, 2010). The
Second Circuit has never cast doubt on this settled
approach, yet the majority here expressly rejected
those holdings as inconsistent with the regulatory text.
App., infra, 33a.



31

Under any of these standards, plaintiffs’ Item 303
claim should have been dismissed. As the district court
held, the alleged omissions regarding out-of-quarter
declines do not reflect an ““observed pattern’ that
would warn the management of persistent trends
necessary to warrant disclosure.” App., nfra, 132a
(citation omitted). Indeed, each of the alleged declines
in out-of-quarter metrics lasted less than two months.
3 C.A. E.R. 503-506. Likewise, given the totality of
Robinhood’s disclosures, the alleged omissions were
not necessary to avoid misleading investors. See
supra, pp. 7-9, 26. And, as the district court found, “the
complained of declines were not historically
extraordinary when viewed in context.” App., infra,
143a. But because the Ninth Circuit rejected all of
these approaches, it vacated the district court’s
dismissal and remanded for the court to consider the
Item 303 claim anew.

III. THIS CASE PRESENTS AN EXCELLENT
VEHICLE TO RESOLVE THESE IMPORTANT
ISSUES.

A. The Questions Presented In This Case Are
Exceptionally Important.

The decision below—which holds that Robinhood
was required to disclose all material interim financial
data under Section 11(a)’s misleading-omissions clause
and some similarly broad but undefined swath of
interim financial data under Item 303—threatens to
upend the SEC’s periodic reporting system, harming
investors and issuers alike. This Court’s intervention
is warranted.

1. Congress and the SEC have deliberately
declined to adopt a system of “continuous disclosure,”
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Gallagher v. Abbott Lab’ys, 269 F.3d 806, 808 (7th Cir.
2001)—that is, a system in which companies must
provide real-time data ahead of reporting deadlines.
Under applicable SEC regulations, that obligation is
limited to major, unscheduled events, which do not
include interim financial data. See 17 C.F.R. § 240.13a-
11; SEC Form 8-K, https://www.sec.gov/about/forms/
form8-k.pdf.  Instead, the SEC requires public
companies to disclose financial results on a quarterly
basis, 17 C.F.R. §240.13a-13(a), and, for public
offerings, to provide balance sheets for the last two
years and the most recent quarter, id. § 210.3-01. “The
import of these regulations is their focus on a period of
time rather than a snapshot view.” App., infra, 80a
(Rawlinson, J., dissenting).

The decision below threatens to fundamentally alter
that periodic reporting system. Nearly all companies
possess real-time data post-dating their last reported
quarterly results. Under the decision below, issuers
must disclose that interim data if there is any risk the
information could be deemed material. The
“determination [of materiality] requires delicate
assessments of the inferences a ‘reasonable
shareholder’ would draw from a given set of facts.”
TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 450
(1976). By exposing issuers to liability based solely on
materiality, the Ninth Circuit’s rule will trigger
bloated disclosures of real-time, nonfinal data, long
before a company has closed its books for the quarter.
This kind of real-time data will often be unreliable, as
companies have not evaluated accruals or performed
quality-control processes for the quarterly close. The
panel’s Item 303 holding, which exposes issuers to
liability for failing to disclose interim data under an
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unbounded understanding of “trend,” “event,” or
“uncertainty,” further incentivizes the overdisclosure
of interim data because Item 303 applies to every
periodic report.

2. Such overdisclosure will not necessarily benefit
investors. This Court has long recognized the risk that
excessive  disclosures “simply ... bury the
shareholders in an avalanche of trivial information—a
result that is hardly conducive to informed
decisionmaking.” TSC Indus., 426 U.S. at 448-449.
That risk is particularly acute when it comes to interim
results; there is a reason Congress and the SEC do not
require such disclosure. The decision below will not
result in the proliferation of high-quality, reliable
information. Instead, issuers will be forced to make
snap decisions as data becomes available—which is to
say, constantly, ahead of an IPO and all quarterly and
annual reports—to avoid the risk of massive liability.
Disclosures of noisy information showing nothing more
than fluctuations in the business eycle—or, worse yet,
outright unreliable information—will become the
norm.

3. Burdensome disclosure requirements also
impose heavy costs on securities issuers. Issuers
utilize elaborate compliance systems and specialized
teams to harvest, process, and publish the necessary
data. See Society for Corporate Governance,
Disclosure Committee Report: Practices and Trends
(2021), https://perma.cc/E3SWX-T7TH2; Ernst & Young,
2025 SEC Annual Reports — Form 10-K (2025),
https://perma.cc/57TM8-W4K6. The current system is
not built for real-time reporting of large swaths of
interim data; subjecting issuers to an atextual
disclosure standard based on materiality alone will
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drive up costs and consume tremendous time and
resources.

At the same time, the rule will encourage
meritless—but hugely expensive—securities suits.
This Court has recognized that securities suits “can be
employed abusively to impose substantial costs on
companies and individuals whose conduct conforms to
the law.” Tellabs, Inc. v. Makor Issues & Rts., Ltd.,
551 U.S. 308, 313 (2007). The risk of abuse is especially
acute for “securities laws governing disclosure of
information” since a suit “may frustrate or delay
normal business activity” and also may entail
enormous discovery burdens of ascertaining what was
known to whom, and when. Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 740 (1975). Indeed,
“virtually all securities fraud claims that survive initial
motions practice will be settled.” Neil Gorsuch & Paul
Matey, Settlements in Securities Fraud Class Actions:
Improving Investor Protection 31 (Wash. Legal
Found. 2005). The Ninth Circuit’s materiality-only
disclosure regime exacerbates that structural problem
because “materiality will usually be an issue for the
trier of fact.” Oxford Asset Mgmdt., Ltd. v. Jaharis, 297
F.3d 1182, 1190 (11th Cir. 2002).

The decision below thus risks discouraging
companies from going public. The number of public
companies has already fallen by half since the late
1990s. U.S. Chamber of Commerce, Unlocking
America’s Capital Markets 2 (June 3, 2025). The
unworkable, burdensome requirements created by this
decision will deter growing companies from
undertaking ITPOs—including companies spearheading
technological innovation in Silicon Valley that are now
subject to the Ninth Circuit’s onerous disclosure
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regime. Indeed, in 2024, California-based companies
were responsible for nearly a quarter of the Nation’s
I[POs. See Axios, America’s IPO Hotspots (Aug. 27,
2025),  https://www.axios.com/2025/08/27/ipo-initial-
public-offerings-map.

And the decision’s impact extends beyond IPOs.
Not only does Item 303 already apply to all quarterly
and annual financial reports, but misleading-omissions
clauses appear throughout the securities-laws—and,
critically, “the relevant language is nearly identical in
Rule 10b-5 and Section 11.” App., infra, 22a n.3; see 17
C.F.R. § 240.10b-5(b). Rule 10b-5’s prohibitions apply
broadly “in connection with the purchase or sale of any
security.” 15 U.S.C. § 78j(b). Companies typically
receive extensive information about their operations
and results before their required quarterly filing is due
45 days later. Public companies will thus risk liability
every time they disclose (as they must) historical
results in their quarterly reports and annual reports,
without  disclosing  up-to-the-minute  financial
information.?

In fact, the Ninth Circuit’s expansion of
burdensome disclosure requirements comes when the
SEC is considering precisely the opposite tack: moving
from quarterly to semi-annual reporting to ameliorate
burdens on American businesses. See Douglas Gillison
& Manya Saini, U.S. S.E.C. Chair Fast-Tracks Trump
Push To End Quarterly Earnings Reports, Reuters

2 That said, it is especially dangerous to incentivize meritless

suits under Section 11(a), which lacks many safeguards present in
other securities laws; it is subject to no special pleading rules, has no
scienter requirement, and imposes strict liability on issuers,
directors, accountants, and underwriters alike. 15 U.S.C. § 77k(a).
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(Sept. 29, 2025). The Ninth Circuit’s decision would
gut the practical effects of any such change. Because
the SEC is contemplating a major policy shift, the
Court may wish to solicit the federal government’s
input on the Ninth Circuit’s decision by calling for the
views of the Solicitor General here.

B. This Case Is An Excellent Vehicle.

This case offers an excellent vehicle to address the
scope of liability under Section 11 and Item 303. The
questions presented are clean issues of interpretation.
They were well ventilated below, prompting thorough
opinions from the panel majority and dissent, in over
100 pages of analysis. And there are no jurisdictional,
threshold, or prudential barriers to this Court’s
review.

The financial stakes of this case alone are enormous:
plaintiffs allege that Robinhood’s stock declined 85%
following its IPO, 3 C.A. E.R. 525, and are likely to seek
billions in damages, even though Robinhood stock now
trades at well over its IPO price, returning massive
value for shareholders. Meanwhile, the panel
majority’s flawed analysis is now the law of one of the
most important securities-related courts in the
Nation—imposing burdensome disclosure
requirements on a huge number of companies and
exposing them to massive liability.

Although the decision below is interlocutory, that is
no obstacle. This Court often decides securities-law
cases in that posture. See Macquarie Infrastructure
Corp. v. Moab Partners, L. P., 601 U.S. 257 (2024);
Goldman Sachs Grp., Inc. v. Ark. Tchr. Ret. Sys.,
594 U.S. 113 (2021); Digit. Realty Tr., Inc. v. Somers,
583 U.S. 149 (2018). And given the immense settlement
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pressure in securities cases, see supra, p. 34, it is far
from certain that this matter will ever result in a final
judgment that can be reviewed if the Court declines
certiorari now.

This case presents none of the concerns about
factbound error correction that plagued two cases last
Term that the Court dismissed as improvidently
granted. See Tr. 66, 79-83, Facebook, Inc. v.
Amalgamated Bank, 604 U.S. 4 (2024) (No. 23-980); Tr.
42-43, NVIDIA Corp. v. Ohman, 604 U.S. 20 (2024)
(No. 23-970). There are no relevant factual disputes
here; indeed, the Ninth Circuit remanded for the
district court to apply the legal rules announced in the
decision below in the first instance. App., infra, 29a &
n.6, 39a & n.11. Instead, both questions presented
involve pure questions of law on which the lower courts
are in disarray. This Court’s resolution of the
questions presented would bring urgently needed
clarity to foundational securities-law requirements.
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CONCLUSION

The petition for a writ of certiorari should be

granted.
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UNITED STATES COURT OF APPEALS
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No. 24-1036
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Appeal from the United States District Court
for the Northern District of California
Edward M. Chen, District Judge, Presiding.

Argued and Submitted January 15, 2025
Pasadena, California

Filed August 29, 2025

Before: JOHNNIE B. RAWLINSON and MILAN D.
SMITH, JR., Circuit Judges, and JED S. RAKOFF,
District Judge.

Opinion by Judge Milan D. Smith, Jr.;
Partial Dissent and Partial Concurrence by
Judge Johnnie B. Rawlinson

OPINION
M. SMITH, Circuit Judge:

Robinhood Markets, Inc. (Robinhood) is an online
brokerage firm that profits by matching retail investors
with market makers. During the first few months
of 2021, Robinhood’s business became increasingly
focused on trades in “meme stocks” and Dogecoin, and
its performance plummeted when those trades largely
ceased. In July 2021, Robinhood conducted an initial public
offering (IPO). It prepared a registration statement, which
included financial data and key performance indicators
from the first quarter of 2021 and warned of several risks
that might affect Robinhood in the future. However, the
registration statement contained only limited information

* The Honorable Jed S. Rakoff, United States District Judge for
the Southern District of New York, sitting by designation.
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about Robinhood’s performance during the second quarter
of 2021, which had ended shortly before the IPO. After
the IPO, Robinhood reported financial results from that
second quarter, and its stock price dropped.

Plaintiffs, who seek to represent a class of Robinhood
investors, sued Robinhood, several of its officers and
directors, and the entities that underwrote Robinhood’s
IPO (Defendants). Plaintiffs brought claims pursuant to
Sections 11, 12, and 15 of the Securities Act of 1933. See
15 U.S.C. §§ 77k, 771, 770. Each of those claims requires
Plaintiffs to prevail on at least one of their underlying legal
theories, one of which relies on Section 11’s “misleading”
prong, one of which relies on Item 303 of Regulation
S-K, and one of which relies on Item 105 of the same
regulation. See 17 C.F.R. §§ 229.105, 229.303. The district
court dismissed Plaintiffs’ claims, finding that none of
their three theories obligated Defendants to disclose
the omitted information. We hold that the district court
applied the wrong legal standard in evaluating Section
11’s “misleading” prong and Item 303, so we vacate the
district court’s order and remand so it can apply the
correct standard as to those theories. We affirm the
district court’s dismissal of the Item 105 theory.

FACTUAL AND PROCEDURAL BACKGROUND
I. Robinhood’s Business

Robinhood is an online broker that targets retail
investors, many of whom are first-time investors. Its
“core product offering” is its retail investing platform,
which allows customers to trade “U.S. listed stocks
and Exchange Traded Funds . . ., as well as related
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options and American [Depository] Receipts ... and...
cryptocurrencies.” Robinhood also offers debit cards
and a paid subscription service that provides customers
with “enhanced instant access to deposits, professional
research, [certain] market data and, upon approval, access
to margin investing.”

Robinhood does not charge fees to customers when they
execute trades. Instead, it uses a “payment for order flow”
(PFOF) model.! Robinhood routes customers’ orders to
market makers, and those market makers pay Robinhood
for the ability to serve its customers. This transaction-
based revenue constituted 75% of Robinhood’s revenue
during 2020 and 80.5% of its revenue during the first
quarter of 2021.

II. The Meme Stock Event and Dogecoin

During 2020, over 90% of Robinhood’s transaction-
based revenue came from conventional trading in stocks
and options. In January 2021, however, the “meme stock
event” occurred, and retail investors purchased vast
numbers of shares in GameStop, AMC Entertainment,
and other companies. Retail investors sought to drive up
these companies’ stock prices to force hedge funds holding
short positions in these stocks to buy back the shares at
a high price. Many retail investors used Robinhood for
their trades. However, on January 28, 2021, Robinhood
limited trading in GameStop shares and increased
margin requirements, angering some of its users. By
early February, the prices of GameStop and other “meme

! In the eryptocurrency context, these fees are called
“transaction rebates” instead.
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stocks” fell from their January highs; trading volume on
Robinhood also decreased.

Between January and April 2021, the cryptocurrency
Dogecoin skyrocketed in value. As before, many investors
used Robinhood to make their trades. However, Dogecoin’s
price plummeted in late April and continued to decline
between May and July.

During the second quarter of 2021, Robinhood’s
revenue from equity and options trading declined.
Transaction-based revenue from these two categories was
down 34.5% from the previous quarter. Transaction-based
revenue for the second quarter of 2021 was also slightly
below the corresponding quantity from the last quarter
of 2020. The decline in transaction-based revenue from
options was gentler, at 16.8% from the previous quarter,
but the decline from equities was steeper, at 61% from
the previous quarter. Robinhood’s revenue from equities
was lower than in every previous quarter since the first
quarter of 2020. Equity trading volume in July 2021 was
also one-third less than in June 2021, and 15% below the
monthly average for the second quarter of 2021.

There was a similar decline in Robinhood’s
cryptocurrency revenue. Although this revenue surged
during the second quarter of 2021, 62% of cryptocurrency
trades on Robinhood during this period were in
Dogecoin. Thus, when the value of Dogecoin fell sharply,
cryptocurrency trading on Robinhood fell 76% between
May 2021 and June 2021. There was a further 56.67%
decline between June and July 2021. These declines were
steeper than the industry-wide average, which was 40%
in June 2021 and 31.5% in July 2021.
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Robinhood’s Key Performance Indicators (KPIs)
generally declined during this period. Its Monthly Active
Users (MAU) declined between May 2021 and July 2021.
There was an 11.62% decline between May and June, and
an additional 8.45% decline between June and July. Its
Average Revenue Per User (ARPU) declined almost 20%
between the first and second quarters of 2021. In the third
quarter, this metric declined 42% from the prior quarter
(or 52.5% since the first quarter of 2021). Robinhood’s
Assets Under Custody (AUC) declined slightly between
April and May, increased between May and June, and
declined again between June and July, finishing below
the Assets Under Custody for the previous three months.
Robinhood’s Net Cumulative Funded Accounts (NCFA)
were flat during this period.

II1. Robinhood’s Registration Statement

On July 1, 2021, Robinhood filed a draft registration
statement with the SEC, seeking to sell shares to the
public. On July 27, it filed its final amendment to the
registration statement. The SEC declared the registration
statement effective the next day. On July 30, Defendants
priced the shares at $38 and filed the final prospectus.

A. Statements About Robinhood’s Revenue

The offering documents indicated that, between the last
quarter of 2019 and the last quarter of 2020, Robinhood’s
transaction-based revenue increased from approximately
$43 million to $235 million. During the same period,
its total net revenue increased from approximately $72
million to $318 million. During the first quarter of 2021,
transaction-based revenue increased to $420 million and



Ta

total net revenue to $522 million. The offering documents
attributed this revenue growth to user interest:

Transaction-based revenues have generally
increased sequentially in each of the periods
presented, other than the fourth quarter
of 2019, due to growth in our user base
which resulted in higher trading volume on
a peruser basis. In the first half of 2020, we
saw a significant increase in the number of
new accounts opened by first-time investors,
as a result of increased interest in personal
finance and investing, low interest rates and
a positive market environment, especially
in the U.S. equity markets. Throughout the
remainder of 2020 and the first quarter of
2021, we maintained substantial growth in our
user base, retention, engagement and trading
activity metrics, as well as gains and periodic
all-time highs achieved by the equity markets.

The offering documents contained similar, but more
specific, statements addressing two of the quarters prior
to the IPO. The registration statement noted the increase
in user interest during the last quarter of 2020:

Transaction-based revenue increased by $549.3
million, or 322%, for the year ended December
31, 2020, compared to the year prior. The
increase was driven by a 143% increase in Net
Cumulative Funded Accounts, which resulted
in higher daily average revenue trades . . . in
options, equities and cryptocurrencies. .
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Increased interest in personal finance and
investing, low interest rates and a positive
market environment, especially in the U.S.
equities markets, encouraged an unprecedented
number of first-time retail investors to become
our users and begin trading on our platform. We
have seen substantial growth in our user base,
retention, engagement and trading activity
metrics, as well as continued gains and periodic
all-time highs achieved by the equity markets.

The offering documents also addressed the first
quarter of 2021:

Transaction-based revenues increased by
$324.8 million, or 340%, for the three months
ended March 31, 2021, compared to the
year prior. The increase was driven by a
151% increase in Net Cumulative Funded
Accounts, which resulted in higher daily
average revenue trades in options, equities,
and cryptocurrencies. . . . Increased interest
in personal finance and investing, and several
high-profile securities and cryptocurrencies,
encouraged an unprecedented number of
first-time retail investors to become our users
and begin trading on our platform. We have
seen substantial growth in our user base,
engagement and trading activity metrics.

Although the offering documents did not provide final
results for the second quarter of 2021 or the beginning of
the third quarter of 2021, Robinhood said its expectations
for those periods were in line with the previous statements:
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For the three months ended June 30, 2021,
we expect to report revenue of between $546
million and $574 million, as compared to $244
million for the three months ended June 30,
2020, representing an increase of 129% at the
midpoint of the range. The expected increase
in revenue is primarily driven by a 130%
increase in Net Cumulative Funded Accounts
and increased trading activity related to
options and eryptocurrencies, and relatively
flat equities trading activity, relative to the
three months ended June 30, 2020. . .. Trading
activity was particularly high during the first
two months of the 2021 period, returning to
levels more in line with prior periods during
the last few weeks of the quarter ended June
30, 2021, and remained at similar levels into the
early part of the third quarter. We expect our
revenue for the three months ending September
30, 2021 to be lower, as compared to the three
months ended June 30, 2021, as a result of
decreased levels of trading activity relative to
the record highs in trading activity, particularly
in eryptocurrencies, during the three months
ended June 30, 2021, and expected seasonality.

The offering documents included the disclaimer that
Robinhood “experienced strong growth in new customers
during the first six months of 2021,” and that Robinhood
did “not know whether, over the long term, cohorts
comprised of these new customers will have the same
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characteristics as our prior cohorts.” Thus, Robinhood
explained, “[t]Jo the extent these new customers do not
grow their cumulative net deposits or trading frequency
on our platform to the same extent as new customers that
joined in prior periods, [its] ability to expand and grow
[its] relationship with these customers will be impacted.”

The offering documents also detailed the portions of
Robinhood’s transaction-based revenue attributable to
trades in options, equities, and cryptocurrencies, for the
three-month periods ending in December 2019, March
2020, December 2020, and March 2021.

B. Statements About Robinhood’s Key Performance
Indicators

The offering documents included tables and graphs
showing that Robinhood’s Net Cumulative Funded
Accounts, Monthly Active Users, Assets Under Custody,
and Average Revenues Per User had been increasing
yearly since 2017. Between December 31, 2017, and March
31, 2021, its Net Cumulative Funded Accounts increased
from 1.9 million to 18.0 million; its Monthly Active Users
increased from 1.8 million to 17.7 million; its Assets
Under Custody rose from $4.5 billion to $80.9 billion; and
its Average Revenues Per User grew from $37 to $137.
They also estimated that these metrics would continue
to increase in the second quarter of 2021. However,
Plaintiffs object to the following portion of the registration
statement, which addresses Robinhood’s performance in
the second quarter of 2021, as misleading:

For the three months ended June 30, 2021,
we expect to report Net Cumulative Funded
Accounts of 22.5 million, as compared to 9.8
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million for the three months ended June 30,
2020, representing an increase of 130%. For
the month ended June 30, 2021, we expect to
report MAU of 21.3 million, as compared to
10.2 million for the month ended June 30, 2020,
representing an increase of 109%. As of June 30,
2021, we expect to report AUC of $102 billion,
as compared to $33 billion as of June 30, 2020,
representing an increase of 205%. The increase
in these Key Performance Metrics resulted
primarily from an increase in new users joining
our platform, driven by general market interest
trading. We anticipate the rate of growth in
these Key Performance Metrics will be lower
for the period ended September 30, 2021, as
compared to the three months ended June 30,
2021, due to the exceptionally strong interest
in trading, particularly in eryptocurrencies, we
experienced in the three months ended June 30,
2021 and seasonally in overall trading activities.

C. Statements About Risks Robinhood Faced

The offering documents included a warning that
Robinhood “may not continue to grow on pace with
historical rates.” Robinhood offered many reasons why
continued growth might not occur:

We have grown rapidly over the last few
years, and therefore our recent revenue
growth rate and financial performance should
not be considered indicative of our future
performance. In particular, since March 2020,
we have experienced a significant increase
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in revenue, MAU, AUC and Net Cumulative
Funded Accounts. ... In addition, for the three
months ended March 31, 2021, during which we
experienced high trading volume and account
sign-ups as well as high market volatility,
particularly in certain market sectors, our
revenue was $522.2 million, as compared to
$127.6 million for the three months ended
March 31, 2020, and on March 31, 2021, we
had Net Cumulative Funded Accounts of 18.0
million, as compared to 7.2 million on March
31, 2020, representing growth of 309% and
151%, respectively. The circumstances that
have accelerated the growth of our business
may not continue in the future, and we expect
the growth rates in revenue, MAU, AUC and
Net Cumulative Funded Accounts to decline
in future periods, and such declines could be
significant. You should not rely on our revenue
or key business metrics for any previous
quarterly or annual period as any indication
of our revenue, revenue growth, key business
metrics or key business metrics growth in
future periods. In particular, our revenue
growth rate has fluctuated in prior periods.
Our revenue growth rate is likely to decline
in future periods as the size of our business
grows and as we achieve higher market
adoption rates. We may also experience declines
in our revenue growth rate as a result of a
number of factors, including slowing demand
for our platform, insufficient growth in the
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number of customers that utilize our platform,
increasing competition, a decrease in the
growth of our overall market, our failure to
continue to capitalize on growth opportunities,
including as a result of our inability to scale
to meet such growth, an insufficient number
of market makers or the unwillingness or
inability of our existing market makers to
execute our customers’ trade orders as order
volumes increase, increasing regulatory costs,
increasing capital requirements imposed by
regulators and [others], as well as cash deposit
and collateral requirements under the rules
of [various entities], economic conditions that
reduce financial activity and the maturation of
our business, among others.

Elsewhere, Robinhood repeated its warning that
performance during the third quarter of 2021 would be
lower:

Trading activity was particularly high during
the first two months of the 2021 period,
returning to levels more in line with prior
periods during the last few weeks of the quarter
ended June 30, 2021, and remained at similar
levels into the early part of the third quarter.

. .. We anticipate the rate of growth in these
Key Performance Metrics will be lower for
the period ended September 30, 2021, as
compared to the three months ended June 30,
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2021, due to the exceptionally strong interest
in trading, particularly in eryptocurrencies, we
experienced in the three months ended June
30, 2021 and seasonality in overall trading
activities.

Plaintiffs contend that the following statements
about economic changes that could reduce Robinhood’s
performance were misleading:

Our business and reputation may be harmed
by changes in business, economic or political
conditions that impact global financial markets,
or by a systemic market event.

As a financial services company, our business,
results of operations and reputation are directly
affected by elements beyond our control,
such as economic and political conditions,
changes in the volatility in financial markets
(including volatility as a result of the COVID-19
pandemic), significant increases in the volatility
or trading volume of particular securities or
cryptocurrencies, broad trends in business
and finance, changes in volume of securities or
cryptocurrencies trading generally, changes in
the markets in which such transactions occur
and changes in how such transactions are
processed. These elements can arise suddenly
and the full impact of such conditions can
remain uncertain. A prolonged weakness in
equity markets, such as a slowdown causing
reduction in trading volume in securities,
derivatives or cryptocurrency markets, may
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result in reduced revenues and would have
an adverse effect on our business, financial
condition and results of operations.

In addition, a prolonged weakness in the U.S.
equity markets or in specific cryptocurrencies
or equity securities or a general economic
downturn could cause our customers to incur
losses, which in turn could cause our brand and
reputation to suffer.

Plaintiffs further object to the statements in the
offering documents made about the effect cryptocurrency
prices and volumes could have on Robinhood’s business:

The prices of cryptocurrencies are extremely
volatile. Fluctuations in the price of various
cryptocurrencies may cause uncertainty in the
market and could negatively impact trading
volumes of cryptocurrencies, which would
adversely affect the success of [Robinhood’s]
business, financial condition and results of
operations.

The cryptocurrency markets are volatile, and
changes in the prices and/or trading volume
of ecryptocurrencies may adversely impact
[Robinhood’s] growth strategy and business.
In addition, while we have observed a positive
trend in the total market capitalization of
cryptocurrency assets historically, driven by
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increased adoption of cryptocurrency trading
by both retail and institutional investors as well
as continued growth of various non-investing
use cases, historical trends are not indicative
of future adoption, and it is possible that the
adoption of eryptocurrencies may slow, take
longer to develop or never be broadly adopted,
which would negatively impact our business,
financial conditions and results of operations.

Finally, Plaintiffs object to the following statements
about Dogecoin:

A substantial portion of the recent growth in
our net revenues earned from cryptocurrency
transactions is attributable to transactions
in Dogecoin. If demand for transactions in
Dogecoin declines and is not replaced by new
demand for other cryptocurrencies available for
trading on our platform, our business, financial
condition and results of operations could be
adversely affected.

For the three months ended March 31, 2021,
17% of our total revenue was derived from
transaction-based revenues earned from
cryptocurrency transactions, compared to 4%
for the three months . . . ended December 31,
2020. While we currently support a portfolio
of seven cryptocurrencies for trading, for
the three months ended March 31, 2021, 34%
of our cryptocurrency transaction-based
revenue was attributable to transactions in
Dogecoin, as compared to 4% for the three
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months ended December 31, 2020. As such, in
addition to the factors impacting the broader
cryptoeconomy described elsewhere in this
section, [ Robinhood’s] business may be adversely
affected, and growth in our net revenue earned
from cryptocurrency transactions may slow or
decline, if the markets for Dogecoin deteriorate
or if the price of Dogecoin declines, including as
a result of factors such as negative perceptions
of Dogecoin or the increased availability of
Dogecoin on other eryptocurrency trading
platforms.

IV. Robinhood’s Post-IPO Performance

On October 26, 2021, Robinhood reported its financial
results for the third quarter of 2021. Compared to its
second-quarter results, its Monthly Active Users declined
11%, its Average Revenue Per User declined 42%, its
Assets Under Custody declined approximately 7%, its
total net revenue declined 35%, its transaction-based
revenue declined approximately 41%, its transaction
rebates from cryptocurrency trading declined 78%, its
PFOF revenue from equity trading declined 61%, and
its PFOF revenue from options trading declined 16.7%.
Robinhood warned that its fourth-quarter revenue would
likely be even lower. Analysts and reporters characterized
these results negatively. Robinhood’s stock price also fell
by about 10%.

Robinhood also attracted negative attention the next
month after a hacker obtained customers’ personal
information and a service outage prevented customers
from accessing their accounts. The company’s stock
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price further declined as criticism over the revenue
decline, cyberattack, and disruption continued to mount.
Robinhood’s results from the fourth quarter of 2021, which
were published on January 27, 2022, reflected a further
decline in revenue and Key Performance Indicators.
Analysts again reacted negatively, and Robinhood’s stock
price continued to drop.

V. Procedural History

The initial complaint in this case was filed on December
17, 2021. Lead plaintiffs and lead counsel were appointed
on March 24, 2022. Thereafter, Plaintiffs filed a First
Amended Complaint (FAC) on June 20, 2022. Defendants
moved to dismiss the FAC on August 18, 2022. On
February 10, 2023, the district court granted that
motion but permitted Plaintiffs to amend their pleadings.
Plaintiffs thereafter filed a Second Amended Complaint
(SAC) on March 13, 2023, which is the operative pleading
in this appeal. The SAC asserted claims for violations of
Sections 11, 12(a), and 15. Defendants again moved to
dismiss on May 12, 2023.

The district court granted Defendants’ motion,
this time with prejudice. The district court found that
Defendants were not liable pursuant to Sections 11,
12(a), or 15 for failing to disclose the pre-IPO declines in
KPIs and certain sources of revenue. The district court
also found that no Securities Act claim could lie against
Defendants for failing to disclose the increased percentage
of Robinhood’s revenue attributable to “fad trading.”
Plaintiffs now appeal.
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JURISDICTION AND STANDARD OF REVIEW
We have jurisdiction pursuant to 28 U.S.C. § 1291.

“We review dismissals for failure to state a claim
under Federal Rule of Civil Procedure 12(b)(6) de novo
and may affirm on any ground supported by the record.”
Hansen v. Musk, 122 F.4th 1162, 1168 (9th Cir. 2024)
(quoting Saloojas, Inc. v. Aetna Health of Cal., Inc., 80
F.4th 1011, 1014 (9th Cir. 2023)). In doing so, we “accept[]
the allegations in the complaint as true and view[] them
in the light most favorable to the plaintiff.” Adams v.
Cnty. of Sacramento, 116 F.4th 1004, 1008 (9th Cir. 2024)
(quoting Galantiv. Nev. Dep’t of Corr., 65 F.4th 11521154
(9th Cir. 2023)).

DISCUSSION

Plaintiffs’ three claims, which arise pursuant to
Sections 11, 12, and 15 of the Securities Act of 1933, can be
analyzed together. See 15 U.S.C. §§ 77k, 771, 770. Neither
side suggests any difference between the Section 11 and
12 claims, and both sides focus on the former statute. We
follow the same approach in this opinion. Likewise, Section
15 penalizes persons who control a company that violates
Sections 11 and 12. See 15 U.S.C. § 770(a). “[S]ection 15
. . . require[s] [an] underlying primary violation[] of the
securities laws.” In re Rigel Pharms., Inc. Sec. Litig., 697
F.3d 869, 886 (9th Cir. 2012). Indeed, both sides agree that
the Section 15 claim rises or falls with the others.

Section 11 penalizes the Defendants “[i]ln case any
part of the[ir] registration statement, when such part
became effective, contained an untrue statement of a
material fact or omitted to state a material fact required
to be stated therein or necessary to make the statements
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therein not misleading[.]” 15 U.S.C. § 77k(a). Plaintiffs
do not allege that any part of the registration statement
is untrue, only that it omits certain material facts.
Section 11’s “omissions” clause contains two prongs,
the “required to be stated” prong, which prohibits “an
omission in contravention of an affirmative legal disclosure
obligation,” and the “misleading” prong, which prohibits
“an omission of information that is necessary to prevent
existing disclosures from being misleading.” In re Morgan
Stanley Info. Fund Sec. Litig., 592 F.3d 347, 360 (2d Cir.
2010).

Here, Plaintiffs raise three theories. The first arises
under the “misleading” prong. The second and third arise
under the “required to be stated” prong. Specifically,
Plaintiffs rely on the affirmative disclosure obligations
in Items 303 and 105 of Regulation S-K. See 17 C.F.R.
§§ 229.105, 229.303. We address each theory in turn.

I. Section 11’s “Misleading” Prong

Plaintiffs argue that “[t]he applicable standard for
whether information is required to be disclosed under
§§ 11(a) and 12(a)(2) . . . is simply the standard for
materiality[.]” In other words, Plaintiffs argue that
Defendants had a duty to disclose whenever there is
“a substantial likelihood that disclosure of the omitted
information would have been viewed by a reasonable
investor as having significantly altered the total mix of
information available.” The district court did not hold that
Defendants had a duty to disclose all material information.
Instead, the district court required Plaintiffs to allege that
“disclosure of [the omitted] information [wals ‘necessary to
make the statements made [in the registration statement)],
in light of the circumstances under which they were
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made, not misleading.” Golubowski v. Robinhood Mkts.,
Inc., No. 21-ev-09767, 2024 U.S. Dist. LEXIS 12856,
2024 WL 269507, at *7 (N.D. Cal. Jan. 24, 2024) (quoting
Retail Wholesale & Dep’t Store Union Loc. 388 Ret.
Fund v. Hewlett-Packard Co., 845 F.3d 1268, 1278 (9th
Cir. 2017)). In applying this standard, the district court
explained that “inclusion of . . . out-of-quarter or intra-
quarterly reports” was “only rendered necessary to the
extent that they reflect[ed] declines so extraordinary as
to be unusual and indicative of larger future trends when
viewed in context of the company’s historical data.” Id. The
district court’s decision was consistent with First Circuit
precedent, which requires intra-quarter disclosures only
when the interim results reflect an “extreme departure”
from historical results.?

As we explain, Sections 11 and 12 create a duty to
disclose all material information in cases like this one.
We also explain why, even if the duty to disclose did not
coalesce with materiality, the “extreme departure” test
is not the law of this circuit.

2 The district court used both “extraordinary” and “extreme”
to describe the degree of decline necessary to make the registration
statement misleading without disclosure of the interim results.
See, e.g.,2024 U.S. Dist. LEXIS 12856, 2024 WL 269507, at *8. We
primarily use the term “extreme” because the leading First Circuit
case in this area uses that term, see Shaw v. Digital Equipment
Corp., 82 F.3d 1194 (1st Cir. 1996), abrogated on other grounds by 15
U.S.C. § 78u-4(b)(2), and because several district courts in our circuit
have relied on Shaw, see, e.g., In re Novatel Wireless Sec. Litig., 830
F. Supp. 2d 996, 1023 n.31 (S.D. Cal. 2011). However, neither party
argues that there is any difference between these phrases, and we
discern none.
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A. Duty to Disclose and Materiality

Our cases have drawn a theoretical distinction between
materiality and the duty to disclose. Accordingly, we
have explained that “[t]he materiality of information
is different from the issue of whether a statement is
false or misleading.” In re Rigel Pharms., 697 F.3d at
880 n.8. We have also recognized that “not all adverse
events would be material and, more importantly, . . . not
all material adverse events would have to be disclosed.”
Id. “[A]s long as the omissions do not make the actual
statements misleading,” disclosure is not required “even
if the company discloses some [related information] and
even if investors would consider the omitted information
significant.” Id.; see also Retail Wholesale, 845 F.3d at
1278 (finding “no duty to disclose” where the “failures to
speak did not ‘affirmatively create an impression of a state
of affairs that differs in a material way from the one that
actually exists™ (quoting Brody v. Transitional Hosps.
Corp., 280 F.3d 997, 1006 (9th Cir. 2002))).?

3 Rigel and Retail Wholesale involved Rule 10b-5, which was
promulgated pursuant to Section 10(b) of the Securities Exchange
Act of 1934 rather than Section 11 of the Securities Act of 1933, but
this distinction does not change our analysis. Section 11 does punish
certain “pure omissions,” Macquarie Infrastructure Corp. v. Moab
Partners, L.P., 601 U.S. 257, 264-65, 144 S. Ct. 885, 218 L. Ed. 2d
214 (2024), because unlike Rule 10b-5, its “omissions clause also
applies when an issuer fails to make mandated disclosures—those
‘required to be stated’—in a registration statement,” Omnicare, Inc.
v. Laborers Dist. Council Constr. Indus. Pension Fund, 575 U.S.
175, 186 n.3, 135 S. Ct. 1318, 191 L. Ed. 2d 253 (2015). But focusing
on the “misleading” prong of the omissions clause, the relevant
language is nearly identical in Rule 10b-5 and Section 11. Compare
17 C.F.R. § 240.10b-5(b) (imposing liability on those who “omit to
state a material fact necessary in order to make the statements
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However, we agree with the Second Circuit that this
“distinction has meaning only in certain contexts.” In re
Time Warner Inc. Sec. Litig., 9 F.3d 259, 267 (2d Cir. 1993).
On the one hand, “where the issue is whether an individual’s
relationship to information imposed upon him a duty to
disclose, the inquiry as to his duty is quite distinet from
the inquiry as to the information’s materiality.” Id. “On
the other hand, where the disclosure duty arises from the
combination of a prior statement and a subsequent event,
which, if not disclosed, renders the prior statement false
or misleading, the inquiries as to duty and materiality
coalesce.” Id. Like the Second Circuit, we find it “difficult
toimagine a circumstance where [a] prior statement would
not be rendered misleading” in light of an undisclosed
event if the “undisclosed information is material.” Id. at
267-68.

Here, all the omissions challenged by Plaintiffs involve
the relationship between a prior statement concerning a
particular time period and an event subsequent to that
time period.* Specifically, Plaintiffs allege that Robinhood

made, in the light of the circumstances under which they were made,
not misleading”) with 15 U.S.C. § 77k(a) (imposing liability on those
whose registration statements “omitted to state a material fact . . .
necessary to make the statements therein not misleading”). Indeed,
Rigel held that a Section 11 claim was not viable “[f]or the same
reasons [as] . . . the section 10(b) claim[.]” 697 F.3d at 886. These
cases apply with full force here.

* To be sure, “Plaintiffs cannot use the benefit of 20-20 hindsight
to turn management’s business judgment into securities fraud.” In
re Worlds of Wonder Sec Litig., 35 F.3d 1407, 1419 (9th Cir. 1994).
Thus, Plaintiffs cannot fault Robinhood’s IPO disclosures for
omitting events that took place after the IPO. See id. But that is
not their theory here. Instead, Plaintiffs argue Robinhood should
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did not disclose that several financial metrics and key
performance indicators declined after the end of the last
reported fiscal quarter. Thus, there was a statement
related to a particular time period (i.e., the disclosure of
the results from the last reported fiscal quarter), followed
by an undisclosed event (i.e., the decline in Robinhood’s
performance) that took place after that period. Plaintiffs
also allege that Robinhood’s decision to disclose some
positive interim results but omit other negative interim
results, even though those negative results were provided
in prior quarters, was misleading. Because Plaintiffs’
contention relies in part on the distinction between the
previous quarter’s results and the interim results, it also
involves the relationship between a prior statement and a
subsequent event. Finally, Plaintiffs allege that Robinhood
warned of certain future risks but did not state that those
risks had already come to fruition. Again, Plaintiffs’
theory concerns a prior time period (i.e., the time period
during which Robinhood suffered from the risks that had
allegedly come to fruition) and some subsequent event
(1.e., the later time period during which the risks falsely
portrayed as contingent actually came to pass). This
case therefore does not require us to draw a distinction
between materiality and the duty to disclose. Accordingly,
Robinhood was required to disclose “material” interim
information.

have disclosed events taking place during the partially completed
fiscal quarter before the IPO. Worlds of Wonder does not bar claims
against a registrant that knew about a material event before the IPO
but chose not to disclose it.
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Robinhood claims we have rejected such a duty, but its
primary Ninth Circuit authority does not support it. As
we have explained, registrants have no duty to disclose
interim sales when they “lag[] behind [the issuer’s] internal
projections.” In re Worlds of Wonder Sec. Litig., 35 F.3d
1407, 1419 (9th Cir. 1994). A registrant that discloses
the difference between interim results and internal
projections necessarily discloses those projections.
But “actually disclos[ing] [an] internal business plan”
exposes a registrant to claims “that no basis existed for
such a prediction.” Id. Worlds of Wonder did not require
registrants to make disclosures that would invite charges
of speculation. See id. This case is different because
Plaintiffs allege that Robinhood’s interim results lagged
behind its last reported results. Their claim does not rely
on plans or projections. If Robinhood had disclosed the
difference between its interim results and last reported
results, then it would have revealed its results but it would
not have speculated about the future.

Our other cases addressing the disclosure of interim
results respect this distinction. Robinhood relies on
In re VeriFone Sec. Litig., 11 F.3d 865, 869 (9th Cir.
1993), but it is distinguishable because it addressed
“forecasts” rather than actual results. Robinhood also
relies on In re Convergent Technologies Sec. Litig., 948
F.2d 507 (9th Cir.), as amended on denial of reh’g 948
F.2d 507 (1991), but the portion it cites only concerns
“internal projections,” which the registrant had no duty
to disclose. 948 F.2d at 516. As in Worlds of Wonder, that
fact mattered: Convergent noted that “[t]here [was] no
evidence . . . that the [undisclosed] estimates were made
with such reasonable certainty even to allow them to be
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disclosed to the public.” Id. Here, because Robinhood
omitted its actual results, not any estimates, these cases
do not support its position.®

B. The Extreme Departure Test

The First Circuit has rejected a general duty to
“disclose [even] material information concerning [the
registrant’s] performance in the quarter in progress.”
Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1203 (1st Cir.
1996), abrogated on other grounds by 15 U.S.C. § 78u-4(b)
(2). However, the First Circuit has held that if an “issuer
is in possession of nonpublic information indicating that
the quarter in progress at the time of the public offering
will be an extreme departure from the range of results
which could be anticipated based on currently available
information, it is consistent with the basic statutory
policies favoring disclosure to require inclusion of that
information in the registration statement.” Id. at 1210
(emphasis added). Shaw rejected “any bright-line rule

5 Robinhood does not cite In re Stac Elec. Sec. Litig., 89 F.3d 1399
(9th Cir. 1996), but that case’s gloss on Convergent also cuts against
Robinhood’s position. Among other things, Stac recognized the
key “difference between knowing that any product-in-development
may run into a few snags, and knowing that a particular product
has already developed problems so significant as to require months
of delay.” 89 F.3d at 1406 (quoting Convergent, 948 F.2d at 515).
No registrant would have to disclose that its product development
timeline might fall short of its estimates, but a registrant might
have to disclose existing problems. See id. Here, Plaintiffs fault
Robinhood’s prospectus for omitting problems which occurred after
the last quarterly financial statement but before the prospectus.
That is nothing like the “contingen[t]” future event omitted in Stac.
See id. at 1406-07.
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that an issuer engaging in a public offering is obligated
to disclose interim operating results for the quarter in
progress whenever it perceives a possibility that the
quarter’s results may disappoint the market.” Id. For
one thing, “[t]here is always some risk that the quarter
in progress at the time of an investment will turn out for
the issuer to be worse than anticipated.” Id. “The market
takes this risk of variability into account in evaluating
the company’s prospects based on the available facts
concerning the issuer’s past historical performance, its
current financial condition, present trends and future
uncertainties.” Id.

By contrast, the Second Circuit holds that “the
longstanding test for assessing the materiality of an
omission of interim financial information” is the same
as the test for the “duty to disclose such information.”
Stadnick v. Vivint Solar, Inc., 861 F.3d 31, 36 (2d Cir.
2017). That test is whether “a reasonable investor would
view the omission as significantly altering the total mix
of information made available.” Id. (cleaned up) (quoting
DeMaria v. Andersen, 318 F.3d 170, 180 (2d Cir. 2003)).
The Second Circuit expressly declined to adopt the First
Circuit’s “extreme departure” test. Id.

We have previously “decline[d] to pass on the validity of
an ‘extreme departure’ threshold in this circuit.” Steckman
v. Hart Brewing, Inc., 143 F.3d 1293, 1298 (9th Cir. 1998).
Because that question is now squarely presented, we find
the Second Circuit’s reasons for rejecting Shaw’s “extreme
departure” test persuasive, and we hold that the Shaw test
is not the law of this circuit. Instead, the proper test for
the duty to disclose is the test for materiality.
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First, as Stadnick noted, “courts are familiar”
with the “classic materiality standard in the omission
context[.]” 861 F.3d at 37. The extreme departure test
is far less administrable. Indeed, we have “counsel[ed]
the need for caution in glossing the [relevant text] with
further enigmatic language such as ‘extreme departure’
or ‘dramatic decrease’ because “[s]hort phrases can not
fully capture the richness of the concepts behind the
standards” and “short phrases may obfuscate rather than
clarify the standards.” Steckman, 143 F.3d at 1298 n.1.
By following the Second Circuit’s lead and collapsing the
duty to disclose into materiality, we make the securities
law in this circuit clearer and more predictable.

Second, the Shaw test “leaves too many open questions,
such as: the degree of change necessary for an ‘extreme
departure’; which metries courts should look to in
assessing whether such a departure has occurred; and the
precise role of the familiar ‘objectively reasonable investor’
in assessing whether a departure is extreme.” Stadnick,
861 F.3d at 37-38. The First Circuit has never proposed
satisfactory answers to these questions, and neither have
these parties or any of the district courts following the
First Circuit’s lead.

Third, the Shaw test “can be analytically
counterproductive” in leading courts to focus on a small
number of metrics that are not “fair indicators” of the
registrant’s performance. Stadnick, 861 F.3d at 38.
Indeed, that is exactly what the district court did here. It
proceeded indicator by indicator and evaluated whether
each constituted a sufficient departure to create a duty to
disclose. A more holistic approach, focusing on the “total
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mix of information” available to investors, 7SC Indus., Inc.
v. Northway, Inc., 426 U.S. 438, 449, 96 S. Ct. 2126, 48 L.
Ed. 2d 757 (1976) (internal quotation marks omitted), is
the appropriate standard.

In view of the foregoing, we hold that the district court
applied the incorrect legal standard to Plaintiffs’ theory
pursuant to Section 11’s “misleading” prong. We therefore
vacate that portion of the district court’s opinion and
remand. On remand, the district court shall ascertain
whether Plaintiffs adequately alleged that the omitted
information was material. If they did, then they have
adequately alleged that Robinhood had a duty to disclose
the omitted information. We express no view on how
Plaintiffs’ claims would fare under that legal standard.®

II. Item 303

Plaintiffs allege that Item 303 of Regulation S-K
required disclosure of the interim results.

Item 303 requires the registrant to provide a
“discussion and analysis” capturing the registrant’s
“financial condition and results of operations.” 17 C.F.R.
§ 229.303(a). Plaintiffs’ Item 303 theory is based on 17

6 Among other things, we do not decide which omissions, if
any, Plaintiffs adequately alleged to be material. Our opinion also
has nothing to say about any element of Plaintiffs’ claims—or any
defense available to Robinhood—other than materiality and the duty
to disclose. We hold only that the distriet court applied the wrong
legal standard to those issues and remand so it may apply the correct
one. Finally, because this case comes to us at the pleading stage, we
do not decide whether Plaintiffs have proven any element of their
claims. We have only considered their allegations.
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C.F.R. § 229.303(b)(2)(ii).” Pursuant to that provision,
the registrant must “[d]eseribe any known trends or
uncertainties that have had or that are reasonably likely
to have a material favorable or unfavorable impact on net
sales or revenues or income from continuing operations.”
17 C.F.R. § 229.303(b)(2)(ii). Also, “[i]f the registrant
knows of events that are reasonably likely to cause a
material change in the relationship between costs and
revenues (such as known or reasonably likely future
increases in costs of labor or materials or price increases
or inventory adjustments), the change in the relationship
must be disclosed.” Id.

For Item 303 to impose a duty to disclose, there must
be “a trend, demand, commitment, event or uncertainty
[that] is known.” Steckman, 143 F.3d at 1297. Assuming
that requirement is satisfied, we follow a two-step analysis.
First, we assess whether “the known trend, demand,
commitment, event or uncertainty [is] likely to come to
fruition[.]” Id. (quoting Management’s Discussion and
Analysis of Financial Condition and Results of Operations,
Securities Act Release No. 6835 (May 18, 1989), Fed. Sec.
L. Rep. (CCH) 1 72,436, at 62,843, 1989 SEC LEXIS
1011, 1989 WL 1092885, at *6 (1989 Release)). Second,

" On its face, that provision—and the others in the same
paragraph—apply to “[f]ull fiscal years.” 17 C.F.R. § 229.303(b).
There is a separate paragraph that applies to “[ilnterim periods.”
Id. § 229.303(c). But even in interim periods, “[t]he discussion and
analysis must include a discussion of material changes in those items
specifically listed in [the full fiscal year]| paragraph” of Item 303. Id.
That is why even Robinhood says that 17 C.F.R. § 229.303(b)(2)(ii) is
cross-referenced in the interim periods paragraph and is “relevant
here.” We agree.
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“[i]f management cannot make that determination,” then
we “must evaluate objectively the consequences of the
known trend, demand, commitment, event or uncertainty,
on the assumption that it will come to fruition.” Id.
(quoting same). “Disclosure is then required unless
management determines that a material effect on the
registrant’s financial condition or results of operations
is not reasonably likely to occur.” Id. (emphases omitted)
(quoting same).

The district court rejected Plaintiffs’ argument that
Item 303 required Defendants to disclose the facts
identified in the SAC. 2024 U.S. Dist. LEXIS 12856,
2024 WL 269507, at *13-14. Specifically, the district
court concluded that “[a] ‘trend’ under Item 303” must
“accurately reflect[ ] persistent conditions of the particular
registrant’s business environment,” found that Defendants
had made disclosures that “further put investors on notice
of the possibility of downward trends,” and concluded
that “the inquiry to discern if a ‘trend’ exists warranting
disclosure Item 303 is akin to the inquiry under Section
11 generally.” Id.

The district court erred in analyzing the Item 303
theory because Item 303’s disclosure obligations are
not limited to sufficiently persistent “trends,” Item 303
requires quantification of the disclosed uncertainties to
the extent reasonably practicable, and Item 303 imposes
a different standard for disclosure than Section 11’s
“misleading” prong.
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A. Item 303 and Trends

As already noted, Item 303 only requires disclosure
of certain “trends,” “uncertainties,” and “events.” See
17 C.F.R. § 229.303(b)(2)(ii). “As regards trends, . . .
this element . . . require[s] an assessment of whether an
observed pattern accurately reflects persistent conditions
of the particular registrant’s business environment.”
Oxford Asset Mgmt., Ltd. v. Jaharis, 297 F.3d 1182, 1191
(11th Cir. 2002). “It may be that a particular pattern is, for
example, of such short duration that it will not support any
conclusions about the registrant’s business environment.”
1d.; see also Trend, Cambridge English Dictionary, https:/
dictionary.cambridge.org/us/dictionary/english/trend (last
visited Feb. 5, 2025) (defining “trend” as “the general
direction of changes or developments”).

On this point, several district courts have held a “trend”
cannot be a “pattern of two months” or fewer. See, e.g., In
re Omega Healthcare Invs., Inc. Sec. Litig., 563 F. Supp.
3d 259, 276 n.15 (S.D.N.Y. 2021) (“[Als a matter of law,
patterns lasting less than two months do not constitute
‘trends’ that would trigger disclosure obligations under
Item 303.”). Other courts, however, have not treated this
as “a settled rule” and have determined that whether
a pattern constitutes a “trend” is a more fact-specific
inquiry. Sundaram v. Freshworks Inc., No. 22-cv-06750-,
2023 U.S. Dist. LEXTIS 174487, 2023 WL 6390622, at *7
(N.D. Cal. Sept. 28, 2023).

The latter view is more persuasive. For one thing,
“Item 303’s disclosure obligations, like materiality under
the federal securities laws’ anti-fraud provisions, do not
turn on restrictive mechanical or quantitative inquiries.”
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Panther Partners Inc. v. Ikanos Commc’ns, Inc., 681
F.3d 114, 122 (2d Cir. 2012).% A bright-line two-month rule
would contravene that principle. Also, other securities
regulations set precise rules for the timing of disclosures.
See, e.g., 17 C.F.R. §§ 210.3-12(g), 249.308a(a). Because
Item 303 contains no such rules, we will not read them in.
As apractical matter, few business patterns shorter than
two months will be “trends.” But some short patterns may
“support . . . conclusions about the registrant’s business
environment.” Jaharis, 297 F.3d at 1191. For example, the
fallout from economic crises—Ilike those unleashed by the
COVID pandemic or the 2008 collapse of the real estate
market—may have persistent effects on some businesses
that are recognizable after less than two months. Thus,
the two-month rule is overly restrictive. More critically,
neither Defendants nor the cases adopting a two-month
rule explain why the text, structure, purpose, or history
of the relevant regulation require that rule. See, e.g.,
Nguyen v. MaxPoint Interactive, Inc., 234 F. Supp. 3d
540, 546 (S.D.N.Y. 2017).

To be sure, not every set of interim financial results is a
trend. The cases adopting the two-month rule are correct
that there is “no general ‘obligation to disclose the results
of a quarter in progress.” Id. (quoting Arfa v. Mecox Lane
Ltd., No. 10-cv-9053, 2012 U.S. Dist. LEXIS 28998, 2012
WL 697155, at *12 (S.D.N.Y. Mar. 5, 2012), affd, 504 F.

8 Although this Second Circuit decision does not bind us, we
find its reasoning persuasive. As Panther Partners notes, the
Supreme Court has cautioned against imposing “bright-line” and
“categorical” rules in the securities context. See Matrixx Initiatives,
Inc. v. Siracusano, 563 U.S. 27, 39-40, 131 S. Ct. 1309, 179 L. Ed.
2d 398 (2011).
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App’x 14 (2d Cir. 2012)). But holding that some patterns
less than two months long can be trends for purposes of
Item 303 would not impose an “unworkable and potentially
misleading . . . system of instantaneous disclosure out [of]
the normal reporting periods,” see In re Focus Media
Holding Ltd. Litig., 701 F. Supp. 2d 534, 540 (S.D.N.Y.
2010) (alteration in original) (quoting In re Turkcell
lletisim Hizmetler, A.S. Sec. Litig., 202 F. Supp. 2d 8§,
13 (S.D.N.Y. 2001)), for at least four reasons. First, Item
303 only requires disclosure of “known” developments. 17
C.F.R. § 229.303(b)(2)(ii). When changes are too recent
to have come to management’s attention, they need not
be disclosed. Second, Item 303 only requires disclosure
of developments that are “reasonably likely” to reflect
changes to the registrant’s business, rather than statistical
noise in the registrant’s performance. Id. Third, interim
financial developments may not be material. Item 303 “is
primarily concerned with developments that render the
registrant’s [previously] reported results less indicative of
the registrant’s future prospects[.]” Jaharis, 297 F.3d at
1191; accord 17 C.F.R. § 229.303(a) (“The discussion and
analysis must focus specifically on material events and
uncertainties known to management that are reasonably
likely to cause reported financial information not to be
necessarily indicative of future operating results or of
future financial condition.”). Fourth, not every material
change will be persistent, important, or unusual enough
to be a “trend.”

Even so, Item 303 covers more than just trends.
The relevant portion of Regulation S-K also indicates
that certain “events” and “uncertainties” must be
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disclosed.’ 17 C.F.R. § 229.303(b)(2)(ii). Unlike “trends,”
“uncertainties” and “events” are not restricted to patterns
with some minimum duration. Neither term suggests
persistence over time. See, e.g., Uncertainty, Cambridge
English Dictionary, https://dictionary.cambridge.org/us/
dictionary/english/uncertainty (last visited Feb. 5, 2025)
(defining “uncertainty” as “a situation in which something
is not known, or something that is not known or certain”).
Indeed, “events” generally occur at a specific point in
time, rather than over an extended period. See, e.g.,
Event, Cambridge English Dictionary, https://dictionary.
cambridge.org/us/dictionary/english/event (last visited
Feb. 5,2025) (defining “event” as “anything that happens,
especially something important or unusual”).

Here, Plaintiffs alleged that Robinhood’s “dramatically
lower PFOF from equities trading, cratering trading
volume in equities and cryptocurrency, and declining
KPIs” constitute “events, trends and uncertainties.”
However, although the district court analyzed whether
these developments constituted trends, it never addressed
whether they were events or uncertainties. See Golubowskt,
2024 U.S. Dist. LEXIS 12856, 2024 WL 269507, at *13-
14. The district court erred in focusing exclusively on the
“trends” prong of Item 303.

% Among our cases, even those that primarily discuss “trends”
have cited with approval the statement that “[r]equired disclosure
[can be] based on currently known trends, events and uncertainties”
alike. See, e.g., Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1297
(9th Cir. 1998) (emphasis omitted) (quoting 1989 Release, 1989 SEC
LEXIS 1011, [WL] at *4).
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B. Item 303 and Quantification

Plaintiffs argue that, even once a trend is disclosed,
its effects must be “quantified to the extent reasonably
practicable[.]” The language Plaintiffs rely on comes from
one of the examples in the 1989 Release,'’ which does not

10 'We agree with the 1989 Release’s reasoning. Also, Plaintiffs
rely on the 1989 Release, and Robinhood offers us no reason not to.
Moreover, our cases have cited the 1989 Release with approval. See,
e.g., Steckman, 143 F.3d at 1297. We therefore employ it here.

To be sure, the SEC has issued more recent guidance. See
Management’s Discussion and Analysis, Selected Financial Data,
and Supplementary Financial Information, Securities Act Release
No. 10890 (Nov. 19, 2020), 2020 SEC LEXIS 5234, 2020 WL 7013369
(November 2020 Release); Commission Guidance on Management’s
Discussion and Analysis of Financial Condition and Results of
Operations, Securities Act Release No. 33-10751 (Jan. 30, 2020),
2020 SEC LEXIS 3223, 2020 WL 1313719 (Jan. 30, 2020) (January
2020 Release). But these new releases do not grapple with the
quantification issue—or any of the other issues presented here. See
November 2020 Release, 2020 SEC LEXIS 5234, [WL] at *10-40;
see generally January 2020 Release.

For example, although the SEC amended Item 303 “to allow for
flexibility in comparisons of interim periods,” it did so by “allow[ing]
registrants to compare their most recently completed quarter to
either the corresponding quarter of the prior year [as the rule
previously required] . . . or to the immediately preceding quarter”
at their option. November 2020 Release, 2020 SEC LEXIS 5234,
[WL] at *63. Plaintiffs do not accuse Robinhood of comparing their
most recently completed quarter to the incorrect previous quarter.
Thus, the November 2020 Release’s added flexibility does not help
Robinhood.

As another example, the SEC has suggested that performance
indicators which do not “present[] the pulse of the business” might not
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say expressly that the registrant must always quantify
(to the extent reasonably practicable) the effects they
disclose. See 1989 Release, 1989 SEC LEXIS 1011, [WL]
at *6 (requiring quantification “to the extent reasonably
practicable” in an illustration involving Superfund cleanup
costs). However, Defendants do not deny that quantification
isrequired; they contend only that “granular detail” is not
required.

The regulation’s text supports Plaintiffs. Registrants
must “[d]eseribe” certain trends or uncertainties
“reasonably likely to have a material favorable or
unfavorable impact on net sales or revenues or income from
continuing operations.” 17 C.F.R. § 229.303(b)(2)(ii). Even
when a “particular known trend, event, or uncertainty”
is disclosed, “whether, and to what extent” that trend,
event, or uncertainty will affect the registrant may be “key
information” that “should ... [be] disclosed.” See Panther
Partners, 681 F.3d at 121 (emphasis added) (quoting
Litwin v. Blackstone Grp., L.P., 634 F.3d 706, 718-19 (2d
Cir. 2011)). Indeed, disclosing trends that might affect
registrants but not disclosing any information about the
extent of those effects would be of little use.

Thus, when a trend must be disclosed pursuant to
Item 303, its effects must be quantified to the extent

be material and so their omission might not be actionable. January
2020 Release, 2020 SEC LEXIS 5234, [WL] at *1 (quoting Proposed
Amendments to Annual Report Form; Integration of Securities Act
Disclosure Systems, Securities Act Release No. 33-6176, 45 Fed. Reg.
5972, 5979-80 (Jan. 15, 1980)). Here, however, the district court will
decide on remand whether Robinhood’s omissions were material.
Thus, we need not decide which indicators present Robinhood’s pulse.
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reasonably practicable. However, there will be cases where
no quantification is reasonably practicable. Moreover,
any duty to quantify an effect does not necessarily
require granular information about that effect. See 1989
Release, 1989 SEC LEXIS 1011, [WL] at *6 (requiring,
in the example Plaintiffs rely on, disclosure of “aggregate
potential . . . costs” (emphasis added)).

C. Item 303 and Section 11’s “Misleading” Prong

The district court held that “the inquiry to discernif a
‘trend’ exists warranting disclosure under Item 303 is akin
to the inquiry under Section 11 generally in determining
whether out-of-quarter disclosures were extraordinary
enough to require disclosure.” Golubowski, 2024 U.S.
Dist. LEXIS 12856, 2024 WL 269507, at *13. The district
court concluded that, as it explained while discussing
the balance of the Section 11 claim, “the complained-of
omissions were not so persistent as to require disclosure.”
Id. This analysis is mistaken. Section 11’s “misleading”
prong and Item 303 use substantially different standards.
Although there is some overlap, the district court erred
in failing to address the key differences.

We have recognized that Item 303 “specifies its own
standard for disclosure—i.e., reasonably likely to have a
material effect” and requires more disclosure than the
materiality test typically used in securities law. In re
NVIDIA Corp. Sec. Litig., 768 F.3d 1046, 1055 (9th Cir.
2014) (quoting 1989 Release, 1989 SEC LEXIS 1011, [WL],
at *6 n.27). That materiality test requires a “substantial
likelihood” that the disclosure would have been considered
significant by a reasonable investor. See Basic Inc. v.
Levinson, 485 U.S. 224, 231, 108 S. Ct. 978, 99 L. Ed. 2d
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194 (1988) (quoting T'SC Indus., Inc. v. Northway, Inc.,
426 U.S. 438, 449, 96 S. Ct. 2126, 48 L.. Ed. 2d 757 (1976));
see also Worlds of Wonder, 35 F.3d at 1413 n.2 (applying
this materiality test to a Section 11 claim). By contrast,
Item 303 requires only that it be “reasonably likely” that
the relevant event will occur. See In re NVIDIA, 768 F.3d
at 1055 (contrasting the materiality standard with the
standard for Item 303).

Because Item 303 imposes a broader duty of disclosure
than Section 11’s “misleading” prong, the “extreme
departure” test is especially inapplicable here. Thus, the
district court’s determination that Robinhood’s problems
were not “historically extraordinary,” 2024 U.S. Dist.
LEXIS 12856, 2024 WL 269507, at *14, is not a basis for
rejecting Plaintiffs’ Item 303 theory.

For the foregoing reasons, we vacate the district court’s
conclusion that Item 303 does not require disclosure
of the interim results at issue and remand for further
consideration of that theory in a manner consistent
with this opinion. As before, we express no view on how
Plaintiffs’ claims would fare under the correct legal
standard.!

III. Item 105

In addition to the omission of the interim results,
Plaintiffs object to Defendants’ failure to provide a

11 Among other things, we express no view on whether Plaintiffs
have alleged that Robinhood had sufficient knowledge of any trend,
event, or uncertainty; whether the meme stock event was sufficiently
persistent to qualify as a trend; and whether quantification of the
meme stock event would be reasonably practicable here.
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breakdown of Robinhood’s revenue sources during the
second quarter of 2021. Plaintiffs contend that Item 105
of Regulation S-K required disclosure of this information.
However, the district court correctly rejected Plaintiffs’
argument that Item 105 required Defendants to disclose
these facts. 2024 U.S. Dist. LEXIS 12856, 2024 WL
269507, at *14-18.

Item 105 requires registrants to “provide . . . a
discussion of the material factors that make an investment
in the registrant or offering speculative or risky.” 17 C.F.R.
§ 229.105(a). Registrants must also “[c]oncisely explain
how each risk affects the registrant or the securities being
offered.” Id. § 229.105(b).

Plaintiffs first argue that “[a]n issuer violates Item 105
when . . . its risk disclosures present risks as contingent
when they have already come to fruition.” Plaintiffs rely
on Mingbo Cai v. Switch, Inc., No. 2:18-¢cv-01471, 2019
U.S. Dist. LEXIS 116702, 2019 WL 3065591, at *6 (D.
Nev. July 12, 2019), but even if Mingbo Cai were binding,
it held only that the plaintiffs’ Item 105 theory was viable
because there was no “language in the registration
statement that indicates the specific risks arising from
[the registrant’s] new sales strategy.” In other words,
Mingbo Cai addressed the disclosure’s specificity, not
whether it was contingent.

In addition, the text of Item 105 only requires
disclosure of factors making an investment “speculative or
risky.” 17 C.F.R. § 229.105(a). What makes an investment
“speculative or risky” is that it may lose value in the
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future.'? If Defendants failed to adequately disclose past
events but sufficiently disclosed those future risks, they
would have adequately disclosed the factors making
the investment speculative or risky and would not have
violated Item 105. To be sure, presenting past harms
as contingent future risks may be misleading, and may
be actionable under Section 11’s “misleading” prong.
However, mischaracterizing a past harm as a future risk
cannot, standing alone, violate Item 105.

Plaintiffs’ other Item 105 argument is that Defendants
failed to disclose that “Robinhood’s revenues had become
far more volatile than they had been historically, due
to their dependence on [t]ransaction [r]ebates from
speculative trading in cryptocurrencies, primarily
Dogecoin, rather than transaction-based revenue from
traditional trading in equities and options.”

Defendants did disclose this risk. They explained that
“[t]he prices of eryptocurrencies are extremely volatile”
and that “changes in the prices and/or trading volume of
cryptocurrencies may adversely impact [Robinhood’s]
growth strategy and business.” Defendants also disclosed
the change in Robinhood’s revenue. Defendants noted
that “[a] substantial portion of the recent growth in

12 See, e.g., Risky, Cambridge English Dictionary, https:/
dictionary.cambridge.org/us/dictionary/english/risky (last visited
Dec. 9, 2024) (defining “risky” as “involving the possibility that
something bad might happen or that something will fail or lose
money”); Speculative, Cambridge English Dictionary, https:/
dictionary.cambridge.org/us/dictionary/english/speculative (last
visited Dec. 9, 2024) (defining “speculative” as “based on a guess
and not on information”).
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[Robinhood’s] net revenues earned from cryptocurrency
transactions is attributable to transactions in Dogecoin.”
They explained that “in addition to the factors impacting
the broader cryptoeconomy . . . [Robinhood’s] business
may be adversely affected . .. if the markets for Dogecoin
deteriorate or if the price of Dogecoin declines[.]” They
also disclosed that “[i]f demand for transactions in
Dogecoin declines and is not replaced by new demand
for other cryptocurrencies available for trading on [the]
platform, [Robinhood’s] business, financial conditions,
and results of operations could be adversely affected.”
Defendants even quantified the effect of Dogecoin on their
business during the first quarter of 2021:

For the three months ended March 31, 2021,
17% of our total revenue was derived from
transaction-based revenues earned from
cryptocurrency transactions, compared to 4%
for the three months . . . ended December 31,
2020. While we currently support a portfolio
of seven cryptocurrencies for trading, for the
three months ended March 31, 2021, 34% of
our cryptocurrency transaction-based revenue
was attributable to transactions in Dogecoin,
as compared to 4% for the three months ended
December 31, 2020.

Plaintiffs respond that Defendants should have
disclosed the equivalent statistics for the second quarter
of 2021. This is unpersuasive. Plaintiffs have offered good
reasons to believe that Item 303 requires registrants
to quantify the items they are disclosing. But there
is no comparable argument for Item 105. Indeed, a
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quantification requirement makes much less sense in the
Item 105 context. Registrants can more readily quantify
existing trends, uncertainties, and events than future risk
factors.”? Onits face, Item 105 only requires registrants to
“concisely explain” how the risks they are disclosing may
affect them. Defendants disclosed a concise explanation of
the potential effects of cryptocurrency volatility.

This is especially true because Robinhood disclosed
that it “experienced strong growth in new customers
during the first six months of 2021,” but did “not know
whether, over the long term, cohorts comprised of these
new customers will have the same characteristics as . . .
prior cohorts.” As a result, Defendants disclosed, and
investors knew, that no matter which stocks had the
attention of “meme stock” investors at the time of the
registration statement, demand for Robinhood’s services
could plummet if those investors’ interests changed.

Also, the second quarter of 2021 ended less than one
month before Robinhood’s registration statement was
filed. Even if Defendants were required to break down
the fraction of their revenue attributable to Dogecoin, it
is hard to fault Defendants for providing the data from
the previous quarter. Plaintiffs’ briefing does not cite
any allegations that the further statistics they seek were
available for disclosure.

13 'We do not decide whether Item 105 requires quantification
in some circumstances. Because Plaintiffs do not explain why Item
105 requires quantification here, we decide only that Item 105 does
not ordinarily require registrants to quantify future business risks,
which would often be impossible.
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Because we discern no error in the district court’s
analysis of this theory, we affirm.

CONCLUSION

Because the district court applied the wrong legal
standards to Section 11’s “misleading” prong and the
Item 303 theory, we vacate the district court’s opinion
in relevant part and remand so it may re-evaluate those
theories under the correct standards. However, we affirm
the district court’s rejection of the Item 105 theory.

AFFIRMED in part, VACATED in part, and
REMANDED.

Each side shall bear its own costs on appeal.
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Rawlinson, Circuit Judge, dissenting in part and
concurring in part:

I agree with the majority that the district court
properly analyzed and denied Plaintiffs’ claim based on a
failure to comply with the disclosure requirements as set
forth in Item 105 of Regulation S-K. However, I disagree
with and dissent from the balance of the majority opinion.

I. Disclosures Generally

At the outset, it is worth repeating the disclosures that
were made by Robinhood Markets, Inc. (Robinhood) in
the registration documents accompanying its initial public
offering (IPO), as acknowledged by the majority.

Revenue Growth Generally

Transaction-based revenues have generally
increased sequentially in each of the periods
presented, other than the fourth quarter
of 2019, due to growth in our user base
which resulted in higher trading volume on
a peruser basis. In the first half of 2020, we
saw a significant increase in the number of
new accounts opened by first-time investors,
as a result of increased interest in personal
finance and investing, low interest rates and
a positive market environment, especially
in the U.S. equity markets. Throughout the
remainder of 2020 and the first quarter of
2021, we maintained substantial growth in our
user base, retention, engagement and trading
activity metrics, as well as gains and periodic
all-time highs achieved by the equity markets.
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Majority Opinion, pp. 11.
Revenue Growth - Last Quarter 2020

Transaction-based revenue increased by $549.3
million, or 322%, for the year ended December
31, 2020, compared to the year prior. The
increase was driven by a 143% increase in Net
Cumulative Funded Accounts, which resulted
in higher daily average revenue trades . .. in
options, equities and cryptocurrencies. Our
daily average revenue trades for options,
equities and cryptocurrencies increased from
0.2 million to 0.6 million, an increase of 306%, 0.6
million to 2.2 million, an increase of 274%, and
less than 0.1 million to 0.1 million, an increase
of 175%. Increased interest in personal finance
and investing, low interest rates and a positive
market environment, especially in the U.S.
equities markets, encouraged an unprecedented
number of first-time retail investors to become
our users and begin trading on our platform. We
have seen substantial growth in our user base,
retention, engagement and trading activity
metries, as well as continued gains and periodic
all-time highs achieved by the equity markets.

Revenue Growth - First Quarter 2021

Transaction-based revenues increased by $324.8
million, or 340%, for the three months ended
March 31, 2021, compared to the year prior.
The increase was driven by a 151% increase
in Net Cumulative Funded Accounts, which
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resulted in higher daily average revenue trades
in options, equities, and cryptocurrencies. Our
daily average revenue trades for the quarter
for options, equities and cryptocurrencies
increased from 0.4 million to 1.1 million, an
increase of 188%, 1.3 million to 5.1 million, an
increase of 291%, and 0.1 million to 1.4 million,
an increase of 1,375%. Increased interest in
personal finance and investing, and several
high-profile securities and cryptocurrencies,
encouraged an unprecedented number of
first-time retail investors to become our users
and begin trading on our platform. We have
seen substantial growth in our user base,
engagement and trading activity metrics.

Expectations - Second Quarter 2021 and
Third Quarter 2021

For the three months ended June 30, 2021,
we expect to report revenue of between $546
million and $574 million, as compared to $244
million for the three months ended June 30,
2020, representing an increase of 129% at the
midpoint of the range. The expected increase
in revenue is primarily driven by a 130%
increase in Net Cumulative Funded Accounts
and increased trading activity related to
options and eryptocurrencies, and relatively
flat equities trading activity, relative to the
three months ended June 30, 2020. We also
saw increases in the 2021 period in margin and
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stock lending activity as well as an increase in
Robinhood Gold subscribers. Trading activity
was particularly high during the first two
months of the 2021 period, returning to levels
more in line with prior periods during the last
few weeks of the quarter ended June 30, 2021,
and remained at similar levels into the early
part of the third quarter. We expect our revenue
forthe three months ending September 30, 2021
to be lower, as compared to the three months
ended June 30, 2021, as a result of decreased
levels of trading activity relative to the record
highs in trading activity, particularly in
cryptocurrencies, during the three months
ended June 30, 2021, and expected seasonality.

Emphasis added.

For the three months ended June 30, 2021, we
expect to report operating expenses of between
$486 million and $536 million, as compared to
$186 million for the three months ended June
30, 2020, representing an increase of 174%
at the midpoint of this range. The expected
increase in operating expenses is primarily
driven by an increase in total headcount of
approximately 190%, as well as an increase
in cloud infrastructure to support increased
activity on the platform and an increase in the
Robinhood Referral Program as a result of
significant user growth. We also saw an increase
in legal settlements and reserves related to the
settlement of NYDFS Matter, an increase
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in Fraudulent Deposit Transactions, and
chargebacks related to our cash management
offering for the three months ended June 30,
2021. Upon effectiveness of our IPO, we expect
to recognize a one-time cumulative share-based
compensation expense of approximately $1
billion related to [Restricted Stock Units] for
which the time-based vesting condition was
satisfied or partially satisfied as of the date of
this offering and for which the performance
condition was satisfied in this offering, which
expense we expect to incur during the quarter
in which the offering occurs.

For the three months ended June 30, 2021, we
expect to report net loss of between $487 million
and $537 million, as compared to net income of
$58 million for the three months ended June 30,
2020. The net loss is primarily driven by the
factors mentioned above as well as the change
in fair value of convertible notes and warrant
liability of $528 million (assuming an initial
public offering price of $40.00, which is the
midpoint of the estimated offering price range
set forth on the cover page of this prospectus),
which was market-to-market as of the end of
the three months ended June 30, 2021.

For the three months ended June 30, 2021,
we expect to report Net Cumulative Funded
Accounts of 22.5 million, as compared to 9.8
million for the three months ended June 30,
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2020, representing an increase of 130%. For
the month ended June 30, 2021, we expect to
report [Monthly Active Users] of 21.3 million,
as compared to 10.2 million for the month
ended June 30, 2020, representing an increase
of 109%. As of June 30, 2021, we expect to
report [Assets Under Custody] of $102 billion,
as compared to $33 billion as of June 30, 2020,
representing an increase of 205%, The increase
in these Key Performance Metrics resulted
primarily from an increase in new users joining
our platform, driven by general market interest
trading. We anticipate the rate of growth in
these Key Performance Metrics will be lower
for the period ended September 30, 2021, as
compared to the three months ended June 30,
2021, due to the exceptionally strong interest
in trading, particularly in eryptocurrencies, we
experienced in the three months ended June
30, 2021 and seasonality in overall trading
activities.

For the three months ended June 30, 2021,
we expect to report Adjusted [Earnings
Before Interest, Taxes, Depreciation and
Amortization] of between $59 million and
$103 million, as compared to $63 million
for the three months ended June 30, 2020,
representing an increase of approximately 29%
at the midpoint of this range. The expected
increase in Adjusted EBITDA was primarily
due to revenue increases outpacing increases in
operating expenses for the three months ended
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June 30, 2021.
DISCLAIMER

We experienced strong growth in new customers
during the first six months of 2021. We do not
know whether, over the long term, cohorts
comprised of these new customers will have
the same characteristics as our prior cohorts.
To the extent these new customers do not
grow their cumulative net deposits or trading
frequency on our platform to the same extent
as new customers that joined in prior periods,
our ability to expand and grow owr relationship
with these customers will be impacted.

Emphasis added.
Statements of Future Risks

We may not continue to grow on pace
with historical rates.

We have grown rapidly over the last few
years, and therefore our recent revenue
growth rate and financial performance should
not be considered indicative of our future
performance. In particular, since March 2020,
we have experienced a significant increase
in revenue, MAU, AUC and Net Cumulative
Funded Accounts. For example, for the years
ended 2019 and 2020, our revenue was $277.5
million and $958.8 million, respectively,
representing annual growth of 245%. In
addition, for the three months ended March 31,
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2021, during which we experienced high trading
volume and account sign-ups as well as high
market volatility, particularly in certain market
sectors, our revenue was $522.2 million, as
compared to $127.6 million for the three months
ended March 31, 2020, and, on March 31, 2021,
we had Net Cumulative Funded Accounts of
18.0 million, as compared to 7.2 million on
March 31, 2020, representing growth of 309%
and 151%, respectively. The circumstances that
have accelerated the growth of our business
may not continue in the future, and we expect
the growth rates in revenue, MAU, AUC and
Net Cumulative Funded Accounts to decline
m future periods, and such declines could be
significant. You should not rely on our revenue
or key business metrics for any previous
quarterly or annual period as any indication
of our revenue, revenue growth, key business
metrics or key business metrics growth in
Sfuture periods. In particular, our revenue
growth rate has fluctuated in prior periods.
Our revenue growth rate is likely to decline
m future periods as the size of our business
grows and as we achieve higher market
adoption rates. We may also experience
declines in our revenue growth rate as a result
of a number of factors, including slowing
demand for our platform, imsufficient growth
n the number of customers that utilize our
platform, increasing competition, a decrease
i the growth of our overall market, our
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failure to continue to capitalize on growth
opportunities, including as a result of our
mability to scale to meet such growth, an
msufficient number of market makers or the
unwillingness or inability of our existing
market makers to execute our customers’
trade orders as order volumes increase,
increasing regulatory costs, increasing
capital requirements imposed by regulators
and [self-regulatory organizations,] as well as
cash deposit and collateral requirements under
the rules of [the Depository Trust Company,
National Securities Clearing Corporation, and
the Options Clearing Corporation], economic
conditions that reduce financial activity and
the maturation of our business, among others.
If our revenue growth rate declines, 1nvestors
perceptions of our business and the trading
price of our Class A common stock could be
adversely affected.

Emphasis added.

Our results of operations and other operating
metrics may fluctuate from quarter to
quarter, which makes these metrics difficult
to predict.

)

Our results of operations are heavily reliant
on the level of trading activity on our platform
and net deposits. In the past, our results
of operations and other operating metrics
have fluctuated from quarter to quarter,
mcluding due to movements and trends in
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the underlying markets, changes in general
economaic conditions and fluctuations in
trading levels, each of which is outside our
control and will continue to be outside of our
control. Additionally, our limited operating
history makes it difficult to forecast our
Sfuture results. As a result, period-to-period
comparisons of our results of operations may
not be meaningful, and our past results of
operations should not be relied on as indicators
of future performance. Further, we are subject
to additional risks and uncertainties that
are frequently encountered by companies
m rapidly evolving markets. Our financial
condition and results of operations in any
given quarter can be influenced by numerous
factors, many of which we are unable to predict
or are outside of our control, which could
mclude:

*the continued market acceptance of our
products and services;

*our ability to retain existing customers and
attract new customers;

*our continued development and improvement
of our products and services, including our
intellectual proprietary technology and
customer support functions;

*the timing and success of new product and
service introductions by us or our competitors,
or other changes in the competitive landscape
of our market;
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*increases in marketing, sales and other
operating expenses that we may incur to grow
and expand our operations and to remain
competitive;

*the timing and amount of non-cash expenses,
such as stock-based compensation and asset
impairment;

*the success of our expansion into new markets,
products and services, such as eryptocurrency
trading, fractional shares trading or our Cash
Management product;

*decreased trading in global markets or
decreased demand for financial services
products generally;

*continued growth in the adoption and use of
cryptocurrencies and the public perception
thereof;

*system disruptions, outages and other
performance problems or interruptions on our
platform, or breaches of security or privacy;

*disputes with our customers, adverse litigation
and regulatory judgments, enforcement
actions, settlements or other related costs and
the public perception thereof;

*fraudulent, unlawful or otherwise
inappropriate customer behavior, such as when
customers initiate deposits into their accounts,
make trades on our platform using a short-term
extension of credit from us and then repatriate
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or reverse the deposits, resulting in a loss to us
of the credited amount (which we refer to as
“Fraudulent Deposit Transactions”);

*changes in the legislative or regulatory
environment, scope or focus of regulatory
investigations and inquiries, or interpretations
of regulatory requirements;

*our development of any unique features or
services that may be the subject of regulatory
criticism or form the basis for regulatory
enforcement action, including regulatory
actions to prohibit certain practices or features;

*the overall tax rate for our business, which
may be affected by any changes to our valuation
allowance, domestic deferred tax assets, and
the effects of changes in our business;

*changes in tax laws or judicial or regulatory
interpretations of tax laws, which are recorded
in the period such laws are enacted or
interpretations are issued, and may significantly
affect the effective tax rate of that period;

*changes in accounting standards, policies,
guidance, interpretations or principles;

*changes in requirements imposed on us by
regulators or by our counterparties, including
net capital requirements imposed by the SEC
and [Financial Industry Regulatory Authority]
and cash deposit and collateral requirements
imposed by the DTC, NSCC and OCC;
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*volatility in the overall market which could,
among other things, impact demand for our
services, the magnitude of our cash deposit
and collateral requirements and our growth
strategy and business more generally; and

*general economic conditions in either domestic
or international markets, including the impact
of the ongoing COVID-19 pandemic.

Emphasis added.

Our business and reputation may be
harmed by changes in business, economic
or political conditions that impact global
financial markets, or by a systemic market
event.

As a financial services company, our business,
results of operations and reputation are directly
affected by elements beyond our control,
such as economic and political conditions,
changes in the volatility in financial markets
(including volatility as a result of the COVID-19
pandemic), significant increases in the volatility
or trading volume of particular securities or
cryptocurrencies, broad trends in business
and finance, changes in volume of securities or
cryptocurrencies trading generally, changes in
the markets in which such transactions occur
and changes in how such transactions are
processed. These elements can arise suddenly
and the full impact of such conditions can remain
uncertain. A prolonged weakness in equity
markets, such as a slowdown causing reduction
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in trading volume in securities, derivatives or
cryptocurrency markets, may result in reduced
revenues and would have an adverse effect on
our business, financial condition and results
of operations. Significant downturns in the
securities markets, cryptocurrencies or in
general economic and political conditions
may also cause individuals to be reluctant
to make their own mvestment decisions and
thus decrease the demand for our products and
services and could also result in our customers
reducing their engagement with our platform.

In addition, a prolonged weakness in the U.S.
equity markets or in specific eryptocurrencies
or equity securities or a general economic
downturn could cause our customers to incur
losses, which in turn could cause our brand and
reputation to suffer. . . .

Emphasis added.

Robinhood made the following specific disclosures about
cryptocurrency in general and Dogecoin in particular:

The prices of cryptocurrencies are extremely
volatile. Fluctuations in the price of various
cryptocurrencies may cause uncertainty in the
market and could negatively impact trading
volumes of cryptocurrencies, which would
adversely affect the success of [Robinhood’s/
business, financial condition and results of
operations.

The cryptocurrency markets are volatile, and
changes in the prices and/or trading volume
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of cryptocurrencies may adversely impact
[Robinhood’s] growth strategy and business.
In addition, while we have observed a positive
trend in the total market capitalization of
cryptocurrency assets historically, driven by
mcereased adoption of cryptocurrency trading
by both retail and institutional investors as
well as continued growth of various non-
moesting use cases, historical trends are not
mdicative of future adoption, and it is possible
that the adoption of cryptocurrencies may
slow, take longerto develop or never be broadly
adopted, which would negatively impact our
business, financial conditions and results of
operations.

Bolding and Emphasis added.

A substantial portion of the recent growth in
our net revenues earned from cryptocurrency
transactions is attributable to transactions
in Dogecoin. If demand for transactions in
Dogecoin declines and is not replaced by new
demand for other cryptocurrencies available
for trading on our platform, our business,
financial condition and results of operations
could be adversely affected.

For the three months ended March 31, 2021,
17% of our total revenue was derived from
transaction-based revenues earned from
cryptocurrency transactions, compared to 4%
for the three months year ended December 31,
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2020. While we currently support a portfolio
of seven cryptocurrencies for trading, for
the three months ended March 31, 2021, 34%
of our cryptocurrency transaction-based
revenue was attributable to transactions in
Dogecoin, as compared to 4% for the three
months ended December 31, 2020. As such,
in addition to the factors impacting the
broader cryptoeconomy described elsewhere
in this section, [Robinhood’s] business may
be adversely affected, and growth in our
net revenue earned from cryptocurrency
transactions may slow or decline, if the
markets for Dogecoin deteriorate or if the
price of Dogecoin declines, including as a
result of factors such as negative perceptions
of Dogecoin or the increased availability of
Dogecoin on other cryptocurrency trading
platforms.

Majority Opinion, pp. 21-22 (emphasis and bolding in
the original).

Despite these extensive disclosures and warnings, the

majority agrees with Plaintiffs’ assertion that Robinhood
failed to meet the requirements of Section 11 of the
Securities Act of 1933 (15 U.S.C. § 77k) and Item 303 of

Regulation S-K.

Section 11 of the Securities Act of 1933 provides:

In case any part of the registration statement,
when such part became effective, contained an
untrue statement of a material fact or omitted
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to state a material fact required to be stated
therein or necessary to make the statements
therein not misleading, any person acquiring
such security . . . may, either at law or in equity,
in any court of competent jurisdiction, sue. ..

15 U.S.C. § T7k(a).
Item 303 of Regulation S-K provides in pertinent part:

(@) Objective. The objective of the discussion
and analysis [of financial condition and results
of operations] is to provide material information
relevant to an assessment of the financial
condition and results of operations of the
registrant including an evaluation of the
amounts and certainty of cash flows from
operations and from outside sources. The
discussion and analysis must focus specifically
on material events and uncertainties known
to management that are reasonably likely to
cause reported financial information not to be
necessarily indicative of future operating results
or of future financial condition. This includes
descriptions and amounts of matters that have
had a material impact on reported operations,
as well as matters that are reasonably likely
based on management’s assessment to have a
material impact on future operations. . . .

17 C.F.R. § 229.303(a).

Item 303 requires discussion of “Liquidity and capital
resources, [R]esults of operations [and] Critical accounting
estimates.” Id. at § 229.303(b)(1)-(3).
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In discussing liquidity, the registrant must analyze
its “ability to generate and obtain adequate amounts of
cash to meet its requirements.” Id. at § 229.303(b)(1). This
discussion is to encompass “material cash requirements
from known contractual and other obligations.” Id. The
registrant is required to “[i]dentify any known trends or
any known demands, commitments, events or uncertainties
that will result in or that are reasonably likely to result in
the registrant’s liquidity increasing or decreasing in any
material way.” Id. at § 229.303(b).

In addressing results of operations, the registrant is
expected to “[d]escribe any unusual or infrequent events
or transactions or any significant economic changes that
materially affected the amount of reported income from
continuing operations . . .”, and “any known trend or
uncertainties that have had or that are reasonably likely
to have a material favorable or unfavorable impact on net
sales or revenue or income from continuing operations.”
Id. at § 229.303(b)(1)(1)-(ii).

Plaintiffs assert that Robinhood “failled] to disclose
the ongoing significant declines in [Payment For Order
Flow] from equities and options trading, equities and
cryptocurrency trading volumes, and [Key Performance
Indicators]. But this assertion seeks to hold Robinhood
to the same standard applied to required financial
statements. Tellingly, Plaintiffs rely on precedent from
this circuit interpreting the requirements of Section 10(b)
of the Securities Exchange Act of 1934, and 17 C.F.R.
§ 240.10b-5 (Rule 10b-5), rather than Section 11, namely
Retail Wholesale & Department Store Union Local 338
Retirement Fund v. Hewlett-Packard Co., 845 F.3d 1268
(9th Cir. 2017). Importantly, the requirements of Rule
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10b-5 do not apply to Item 303 claims. See Steckman v.
Hart Brewing, Inc., 143 F.3d 1293, 1296 (9th Cir. 1998),
in which we criticized reliance on cases decided under
Section 10(b) for “Item 303 claims brought under Section
12(2)(2).”

For statements accompanying IPOs, we have
emphasized that our consideration of the statements made
is not done in a vacuum. Rather, we analyze the offering
statements by considering the statements that were made,
any disclaimers accompanying those statements, and the
information available to the market. See In re Convergent
Technologies Sec. Litigation, 948 F.2d 507, 512, 515 (9th
Cir. 1991), as amended.

In Convergent Technologies, stock purchasers brought
a class action against Convergent, some of its officers and
directors, the underwriters, and another corporation
(collectively, Defendants) with the class consisting of “all
those who bought Convergent stock between a March 17,
1983 public stock offering, and February 17, 1984, the
day after Convergent disclosed negative information to
a group of stock analysts.” Id. at 508-09. The complaint
principally alleged misrepresentations of “the growth
in demand for Convergent’s existing line of computer
workstation products.” Id. at 509. According to the
complaint, Convergent “concealed . . . severe production
and profitability problems with two product lines under
development.” Id.

The challenged statements related to three Convergent
products: 1) the AWS/IWS workstation, 2) the Next
GENeration (NGEN) workstation, and 3) the Workslate
Product Line. AWS/IWS and NGEN were computer
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workstations sold to original equipment manufacturers
rather than to the public. In contrast, the Workslate
Product Line was essentially a “portable laptop computer”
to be sold directly to the public rather than to original
equipment manufactures. Id. at 510-11.

The AWS/IWS Workstation

Convergent began shipping the IWS in early 1981, and
subsequently developed the AWS, a lower cost version of
the IWS. See id. at 509.

In September, 1981, Convergent entered into an
agreement with Burroughs, an original equipment
manufacturer, which required Burroughs to purchase
10,000 AWS/IWS workstations by the end of 1983.
However, in July, 1982, “Convergent agreed to reduce
prices on its AWS/ITWS workstations by 30% in return
for [a] firm commitment” from Burroughs “to buy 30,000
units in 1983.” Convergent never disclosed the 30,000 unit
commitment to the public. /d. (internal quotation marks
omitted).

By March, 1983, the beginning of the class period,
Burroughs had purchased more than the 10,000
workstations provided for in the original agreement. See
1d. Shortly thereafter, Burroughs informed Convergent
that it would purchase 17,500 AWS workstations in addition
to all the NGENs Convergent produced. Burroughs and
Convergent incorporated these commitments into an
amendment in September, 1983. See id.

In the latter part of July, 1983, Convergent concluded
that sales growth for the AWS/IWS workstations would
slow for the balance of the year. On August 5, 1983,
Convergent issued the following press release:
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Net sales for the third quarter of 1983 will be
approximately equal to Convergent’s net sales
for the second quarter because of customer
anticipation of Convergent’s next generation of
products, which are expected to be available for
volume shipments in the first half of calendar
1984. Fourth quarter revenues cannot be
predicted with certainty, but could be below
third quarter revenues. Because of price
reduction on existing products and start-up
costs associated with three new product lines,
the Company anticipates that until volume
shipments of its new products begin there will
be a decrease in gross profit margin, and may
be a substantial decrease in net income.

Id. at 510 (alterations omitted).
The NGEN Product Line

In 1982, Convergent began to finalize development
plans for the NGEN workstation. Convergent anticipated
that the NGEN product would cost approximately half the
cost of the AWS/IWS with significant improvements in
performance. However, in early 1983, Convergent became
aware of serious problems with the NGEN line relating
to pricing and costs. See id.

Inits Prospectusissued on March 17, 1983, Convergence
stated its intent to introduce the NGEN product line. The
Prospectus represented that “[v]olume shipments. .. are
planned for 1984; consequently, they are not expected
to have a significant impact on 1983 revenues.” Id. The
Prospectus also cautioned that [w]hile the Company
believes that the technical risks in the development
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of these products are well controlled, the product cost
objectives are very aggressive, and there is no assurance
that they can be achieved.” Id.

In its Prospectus dated August 30, 1983, Convergent
repeated the admonition of “no assurance that the
aggressive cost objective for these products can be
achieved.” Id. The August Prospectus did not disclose
the more detailed cost analyses that were circulated
internally after the Prospectus was issued. These analyses
“reflected that Convergent had made progress in its cost
reduction battle, but had not yet attained positive gross
margins for most NGEN configurations.” Id. at 510-11.
Although Convergent continued its improvement efforts
throughout the second half of 1983, Convergent did not
achieve its projected gross margins until the first half of
1984. See id. at 511.

The Workslate Product Line

In March of 1983, Convergent had not yet finalized
the form of the Workslate Product, developed its
marketing strategy, or fashioned a prototype. In its
March Prospectus, Convergent disclosed some of the
risks that it anticipated with the Workslate Product
Line. Convergent warned that the product would require
“complex” development, including the incorporation of
“proprietary technology.” Id. Therefore, introduction
of the product could “be subject to delay, which [could]
adversely impact the Company’s ability to market these
products.” Id. Convergent also warned that: “[t]here
can be no assurance that [Convergent] will successfully
complete the development of its new products, or that it
will be successful in manufacturing the new products
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in high volume or marketing the products in the face of
intense competition.” Id. These risks were repeated in the
August Prospectus and more risks were added, including
that the product “required the implementation of advanced
manufacturing processes and the development and
management of retail distribution channels,” neither of
which were within Convergent’s experience. Id. (internal
quotation marks omitted).

The problems encountered with the manufacturing
and distribution of the Workslate Product continued to
increase throughout 1983. By early December of that year,
the management at Convergent became aware that the
company would be unable to manufacture the Workslate
Product in the projected volumes. See id.

In February, 1984, “Convergent revealed at a meeting
of analysts that it would attempt to raise prices” for the
Workslate Product, that the Workslate Product was being
sold at a price below the cost of production, and that the
product had been prematurely released, and required a
redesign. Id. Over the next two days, Convergent stock
fell 17%. See id.

The Plaintiffs challenged the disclosures for each of
these three product lines.

AWS/IWS Product Line Challenge

The Plaintiffs challenged the statements made in
the March 17 Prospectus addressing the AWS/IWS
Product Line. The Plaintiffs delineated the following two
statements as misleading:

[1]. Burroughs Corporation accounted for
approximately 48% of the total revenue of
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the Company in 1982. While the level of
the Company’s future revenues from sales
to Burroughs cannot be predicted with
any certainty, the Company believes that
Burroughs may continue to account for a similar
percentage of revenue in 1983.

[2]. In view of the Company’s anticipated orders
of its existing products, the Company believes
it will be required to increase inventories, to
carry increased levels of receivables and to
acquire additional capital equipment.

Id. at 512.

The Plaintiffs conceded that the statements made were
true, but maintained that they “did not reveal the entire
picture.” Id. Specifically, the Plaintiffs asserted that the
statements were misleading because “they (1) implied
growth would continue at the torrid pace Convergent had
set in the past, and (2) failed to reveal that Burroughs had
decreased its orders for 1983. Id. at 513 (internal quotation
marks omitted).

We rejected the Plaintiffs’ contentions. Addressing
the “implied growth” argument, we concluded that the
“challenged statements do not imply any comparison
between the rate of past and future growth. They simply
report past performance and assert specific limited
predictions for the future.” Id. (emphasis added). We noted
that “the market clearly understood that Convergent
could not maintain the growth it had enjoyed in the
past. Id. We observed that “an omission is materially
misleading only if the information has not already entered
the market.” Id. Indeed, “[i]f the market has become
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aware of the allegedly concealed information, the facts
allegedly omitted . . . would already be reflected in the
stock’s price.” Id. (citation and internal quotation marks
omitted). We noted that “[a]s a general matter, investors
know of the risk of obsolescence posed by older products
forced to compete with more advanced rivals.” Id. (citation
omitted). And in the case of Convergent, “[t]he market
clearly knew demand for the AWS/ITWS workstation would
decrease as Convergent began to make NGEN available
to its customers.” Id.

We specifically discussed the fact that “securities
analysts knew that NGEN posed just such a risk to sales
of the AWS/IWS workstation.” During February, 1983,
securities analysts reported the “major product transition
on the horizon, and . . . in anticipation of the next generation
of products, it is possible that major new customers may
defer taking delivery of current products in favor of the
new line.” Id. (citation, alteration and internal quotation
marks omitted). Similar reports were produced after
the March Prospectus. See id. Considering the “more
than 60 analysts reports and articles in the trade and
financial press discussing Convergent’s prospects for
1983,” we concluded that “[t]here can be no doubt that the
market was aware AWS/IWS demand would not increase
at the same rate it had in the past.” Id. Accordingly, the
challenged statements were not misleading as to implied
growth. See ud.

Addressing the “decreased orders” alleged
misrepresentation, we observed that there was actually
no decrease in orders from Burroughs. /d. at 513-14. The
Plaintiffs unjustifiably relied on a non-binding “agreement
to purchase” 30,000 units rather than an “actual purchase
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order” for 17,500 units to calculate the asserted decrease.
Id. at 514. We determined that there was no misleading
failure to disclose a decrease in the number of orders from
Burroughs. Rather, the Plaintiffs “mischaracterize[d] the
17,500 purchase commitment [in the purchase order] as a
decrease in existing orders. [But] [t]he 30,000 figure [relied
upon by the Plaintiffs] never was a commitment to buy.
Instead, [t]he 17,500 figure which was such a commitment,
amounted to nearly a 100% increase over Burroughs’
previous purchase commitment.” Id. (emphasis in the
original).

The Plaintiffs also referenced a May 18 report to
shareholders to bolster their argument regarding failure
to disclose “decreased orders.” Id. The challenged
statement read: “Our growth in the first quarter of 1983
was the result of increases in shipments to our large
[original equipment manufacturer] customers.” Id. The
Plaintiffs characterized this statement as misleading
investors “by implying that Convergent expected the
upward first quarter trend to continue throughout the
year.” Id. We “reject[ed] this contention,” noting that
“[allthough in its annual Form 10-K filing a company
must discuss factors that would cause reported financial
mformation not to be necessarily mdicative of future
financial operating results, no such obligation exists
m the quarterly report at issue here. Id. (citation and
internal quotation marks omitted) (emphasis added).

Finally, the Plaintiffs relied on an August 5 press
release to support its “decreased orders” contention. The
press release stated:
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Net sales for the third quarter of 1983 will be
approximately equal to its net sales for the
second quarter because of customer anticipation
of deliveries of its new generation of produects,
which are expected to be available for volume
shipments in the first half of calendar 1984.
Fourth quarter revenues cannot be predicted
with certainty, but could be below third quarter
revenues. Because of price reduction on
existing products and startup costs associated
with three new product lines, the Company
anticipates that until volume shipment of its
new products begins there will be a decrease in
gross profit margin, and may be a substantial
decrease in net income.

Id. (alteration omitted).

The Plaintiffs characterized this press release as
“misstat[ing] the demand for Convergent’s AWS/IWS
workstation because Convergent knew at the time
that third and fourth quarter revenues for 1983 would
actually decline, not just remain flat.” Id. We rejected this
argument from the Plaintiffs as well. We determined that
the Plaintiffs “made no such showing” of Convergent’s
asserted knowledge. Id. Rather, “Convergent’s revenues
for the second half of 1983 were pretty much what the
August press release predicted.” Id. For the third
quarter, “rather than being merely flat” revenues
declined when compared to the second quarter, “but only
by approximately 10%.” Id. And, for the fourth quarter,
revenues were actually higher than for the second and
third quarters. Thus, we concluded, “while Convergent



T2a

was somewhat optimistic regarding the third quarter, it
actually underestimated fourth quarter revenues.” Id.
(emphasis in the original). Such a showing was inconsistent
with knowledge of declining revenues. See id.

Challenges to Disclosures Regarding NGEN
Profitability

The Plaintiffs contended that Convergent misled
investors by failing to disclose “certain cost and production
problems regarding Convergent’s NGEN product line.”
Id. at 515. The Plaintiffs contended that because of the
undisclosed cost and production problems, “Convergent
sold some configurations of the NGEN workstation
at a negative gross margin through 1983 and into the
beginning of 1984.” Id. Convergence countered that it
“adequately disclosed the NGEN cost problems in the
March Prospectus” in the following language from the
March Prospectus:

The Company anticipates NGEN will be both
significantly more powerful and less expensive
than existing workstation products. While the
Company believes that the technical risks in
the development of these products are well
controlled, the product cost objectives are very
aggressive and there is no assurance that they
can be achieved.

Id. (alterations omitted).

We agreed that this cautionary language in the March
Prospectus adequately disclosed to potential investors
the risk associated with the release of this new product.
We concluded that “/c/learly, Convergent’s disclosures
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warned investors that problems with attaining internal
cost objectives could impact the ultimate profitability of
NGEN.” Id. (emphasis added). The Plaintiffs nevertheless
insisted that this disclosure “did not sufficiently warn
investors as to the particularized risks then known by
Convergent, or the magnitude of those risks.” Id. But we
disagreed, making a distinction between “knowing that
any product-in-development may run into a few snags, and
knowing that a particular product has already developed
problems so significant as to require months of delay.”
Id. (quoting In re Apple Computer Sec. Litig., 886 F.2d
1109, 1115 (9th Cir. 1989)) (emphasis added).

We went on to delineate how the March Prospectus
“virtually overflow[ed] with Convergent’s repeated
emphasis of significant risk factors,” including: 1) the
undertaking of “substantial development, manufacturing
and marketing risks;” 2) the lack of any assurance that
Convergent would “successfully complete the development
of its new products or . . . be successful in manufacturing
the new products in high volume or marketing the
products in the face of intense competition;” 3) the lack
of available components from sole or limited sources
having “a temporary adverse [e]ffect on the Company by
delaying shipments;” and 4) a lack of assurance that the
“aggressive” product cost objectives could be achieved.
Id. (emphasis added).

We also observed that Convergent continued during
the class period to warn of the risks associated with the
development and production of NGEN. In the August
Prospectus, Convergent disclosed that “[t]he risks involved
with NGEN relate to the completion of the new products
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in accordance with their technical specifications, the
availability of advanced components critical to high volume
production of the new products and the achievement of
product cost objectives.” Id. at 515-16 (alterations omitted).

The August Prospectus also cautioned that “[a]s a
result of the[] risks” of the NGEN development, “the
new product areas may not contribute to revenues within
the time periods the Company anticipates.” Id. at 516. In
addition, Convergent reiterated the lack of “assurance
that the aggressive cost objectives for these products
can be achieved, nor is there assurance of the availability
of necessary quantities of disk drives or the advanced
microprocessors necessary to permit timely production
of these products.” Id. Finally, Convergent disclosed
that “NGEN’s microprocessor, which [had] only been
manufactured in limited quantities [was] being allocated
by its sole source manufacturer.” Id. In light of these
copious disclosures, we concluded that “[n]o investor, in
the face of these substantive disclosures, could reasonably
conclude that Convergent had surmounted all obstacles
in NGEN’s path.” Id.

Challenge to Workslate Disclosures

Similar to their challenge to the NGEN disclosures,
the Plaintiffs asserted that Convergent’s risk disclosures
for the Workslate Product “were too general and were
misleading given the known delays and mechanization
problems that existed with Workslate.” Id. We rejected
the Plaintiffs’ assertion, observing that the prospectuses
issued in March and August “provided more than
generalized statements of risk.” Id. We referenced the
following warnings that could affect production: 1) “the
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implementation of advanced manufacturing processes and
the development and management of retail distribution
channels;” 2) “the timely availability of several advanced
components . . .; 3) the implementation of . . . advanced
manufacturing processes;” 4) “the development and
management . .. of retail channels of distribution, an area
in which [Convergent] [had] no prior experience;” 5) the
potential “inability of . . . vendors to supply the [advanced
technology components] in adequate quantities;” and
6) “unanticipated problems” in the “manufacturing
processes” that “have not been widely used in the United
States.” Id.

Convergent Technologies is a compelling prototype
for analysis of the issues raised in the case before
us. The majority gives short shrift to this precedent,
dismissing it as addressing only “internal projections.”
Majority Opinion, p. 30. But the analysis in Convergent
Technologies specifically provides the framework for
assessing “alleged misleading statements and omissions”
writ large. Convergent Techs., 948 F.2d at 509. There is
simply no meaningful distinction between challenges
predicated on internal projections and those predicated
on “last reported results.” Majority Opinion, p. 29.

I. Internal Projections

We have held that “issuers need not reveal all internal
projections,” because “[clompanies generate numerous
estimates internally, and they may reveal the projection
they think best while withholding others, as long as the
projection revealed had a reasonable basis.” Nursing
Home Pension Fund, Local 14} v. Oracle Corp. (In
re Oracle Corp. Sec. Litig.), 627 F.3d 376, 391 (9th Cir.
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2010) (citations omitted). In Convergent Technologies, we
recognized this principle, observing that “Convergent had
at its disposal more detailed internal NGEN projections.
But Convergent was not obliged to disclose these internal
projections.” Id.

However, we went well beyond an analysis of
internal projections to determine that Convergent’s
disclosures comported with the securities laws. For
example, we rejected the plaintiffs’ contentions that
the prospectus “misled the market by overstating the
demand for Convergent’s AWS/IWS workstation” because
Convergent’s statements “were true,” id. at 512 (footnote
reference omitted). We also rejected the contention that
Convergent’s report to its shareholders was misleading.
See 1d. at 514. Independent of Convergent’s internal
projections, we also concluded that “[a]lthough in its
annual Form 10-K filing a company must discuss factors
that would cause reported financial information not to be
necessarily indicative of future financial operating results,
no such obligation exist[ed] in the quarterly report at
issue.” Id. (citation omitted).

Notably, we have not limited the analysis in Convergent
Technologies to internal projections. In Anderson .
Clow (In re Stac Elec. Sec. Litig.), 89 F.3d 1399, 1406 (9th
Cir. 1996), we recognized that, when discussing internal
projections in Convergent Technologies, we distinguished
Convergent’s disclosures “from [a] Fifth Circuit case.. .,
noting that Convergent’s prospectus virtually overflowed
with risk factors” and that Convergent was not obliged to
disclose its internal projections because such projections
are tentative.” (citation, alteration, and internal quotation
marks omitted) (emphasis added).
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Thus, the majority’s minimization of Convergent
Technologies as relevant only to internal projections is
unsupported by our precedent and by the Convergent
Technologies opinion itself. Rather, our review in
Convergent Technologies demonstrates that challenges
predicated on internal trends, projections, key performance
indicators, and last reported results are equally relevant
to consideration of “the totality of information available”
in evaluating the sufficiency of Robinhood’s disclosures.
In re Oracle Corp. Sec. Litig., 627 F.3d at 391; see also
Convergent Tech., 948 F.2d at 513.

The majority acknowledges that “all the omissions
challenged by Plaintiffs involve the relationship between
a prior statement concerning a particular time period
and an event subsequent to that time period.” Majority
Opinion, p. 28. Plaintiffs specifically alleged that
Robinhood failed to disclose “that several financial metrics
and key performance indicators declined after the end of
the last reported fiscal quarter.” Id. (emphasis added).

As an initial matter, we have not endorsed reliance on
subsequent events to establish a misleading statement
and/or an omission under Item 303. See Miller v. Pezzani
(In re Worlds of Wonder Securities Litigation), 35 F.3d
1407, 1419 (9th Cir. 1994) (“Plaintiffs submit no admissible
evidence to show that [Worlds of Wonder’s] sales had
decreased so dramatically at the time of the Debenture
offering that [Worlds of Wonder’s] management could
have known about, and thus would have had a duty to
disclose, the impending collapse of Laser Tag sales.
Plaintiffs cannot use the benefit of 20-20 hindsight to
turn management’s business judgment into securities
fraud.”) (citation omitted) (emphasis added).
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Nevertheless, without citing any supporting case
authority, the majority supports its analysis with the
following reasoning: “Because Plaintiffs’ contention relies
wm part on the distinction between the previous quarter’s
results and the interim results, it also involves the
relationship between the previous quarter’s results and the
interim results, it also involves the relationship between
a prior statement and a subsequent event. Majority
Opinion, p. 28 (emphasis added). However, this reasoning
is not consistent with our precedent cautioning against
reliance on subsequent events to establish the existence
of misleading statements, see Worlds of Wonder, 35 F.3d
at 1419. It also ignores our precedent delineating our
approach to analyzing offering statements by considering
the statements made, disclosures accompanying those
statements, and the information available to the market.
See Convergent Techs., 948 F.2d at 512, 515; see also
Worlds of Wonder, 35 F.3d at 1413-14.

More importantly, fairly read in light of the disclaimers
and the information existing in the market of investors,
the statements in the prospectus were not misleading. See
Convergent Techs., 948 F.2d at 515-16; see also id. at 516
(observing that “Instruction 7 to Item 303(a) explicitly
states that ‘forward-looking’ information need not be
disclosed in Regulation S-K filing”) (quoting 17 C.F.R.
§ 229.303(a) (1990)).

It bears emphasizing that, for offering documents,
there are time parameters on financial statements that
are required to support the prospectus. Under 17 C.F.R.
§ 210.3-12:
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If the financial statements in a filing are
as of a date the number of days specified in
paragraph (g) of this section or more before
the date the filing is expected to become
effective, or proposed mailing date in the case
of a proxy statement, the financial statements
shall be updated, except as specified in the
following paragraphs, with a balance sheet as
of an interim date within the number of days
specified in paragraph (g) of this section and
with statements of comprehensive income and
cash flows for the interim period between the
end of the most recent fiscal year and the date
of the intervm balance sheet provided and for
the corresponding period of the preceding
fiscal year. Such interim financial statements
may be unaudited and need not be presented
in greater detail than is required by § 210.10-
01. Notwithstanding the above requirements,
the most recent interim financial statements
shall be at least as current as the most recent
financial statements filed with the Commission
on Form 10-Q.

17 C.F.R. § 210.3-12(a) (emphasis added). 17 C.F.R. § 210.3-
12(g) provides that “[f]or purposes of paragraph (a) of
this section, the number of days shall be: (I) 130 days for
large accelerated filers and accelerated filers (as defined
in § 240.12b-2 of this chapter); and (II) 135 days for all
other registrants.” 17 C.F.R. § 210.3-12(g)(1). Additionally,

17 C.F.R. § 249.308a states that:

(@) Form 10-Q shall be used for quarterly
reports under section 13 or 15(d) of the
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Securities Exchange Act of 1934 (15 U.S.C.
78m or 780(d)), required to be filed pursuant
to § 240.13a-13 or § 240.15d-13 of this chapter.
A quarterly report on this form pursuant to
§ 240.13a-13 or § 240.15d-13 of this chapter shall
be filed within the following period after the end
of the first three fiscal quarters of each fiscal
year, but no quarterly report need be filed for
the fourth quarter of any fiscal year:

(1) 40 days after the end of the fiscal quarter
for large accelerated filers and accelerated
filers (as defined in § 240.12b-2 of this chapter);
and

(2) 45 days after the end of the fiscal quarter
for all other registrants.

17 C.F.R. § 249.308a(a).

The import of these regulations is their focus on a
period of time rather than a snapshot view, which seriously
undermines the majority’s unsupported reliance on
dictionary definitions to support its snapshot analysis.
See Majority Opinion, p. 38. In any event, the majority’s
approach completely elides the crucial consideration
that the disclosure required under Item 303 is directed
toward a company’s actual knowledge of “a trend, demand,
commitment, event or uncertainty.” Steckman v. Hart
Brewing, Inc.,143 F.3d 1293, 1296 (9th Cir. 1998) (citation
omitted) (emphasis added).

The majority relies on Item 303(a) and Item 303(b)
(2)(ii) to support its holding that Robinhood may be
strictly liable under Section 11 because it did not provide
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intra-quarterly disclosures of specific key performance
indicators that were incomplete. See Majority Opinion,
pp. 33, 35, 37-39. Prior to its amendment, “[t]he first
paragraph of . . . Item 303(a) instruct[ed] registrants
to discuss their financial condition, changes in financial
condition, and results of operations for full fiscal years,”
whereas “Item 303(c) [now] provides for interim disclosure
requirements.” Management’s Discussion and Analysis,
Selected Financial Data, and Supplementary Financial
Information, 2020 SEC LEXIS 5234, 2020 WL 7013369, at
*11-*12 (S.E.C. Nov. 19, 2020) (2020 November Release).!
“Item 303(a) relating to known trends and uncertainties
literally [was] applicable to full fiscal years. Item 303(b)
relate[d] to interim periods and only provide[d] in this
respect that [a registrant] discuss material changes
in results of operation from the end of the last fiscal
year to the end of the most recent quarter and for the
corresponding period of the preceding fiscal year.” Harold
S. Bloomenthal and Samuel Wolff, 2 Sec. Law Handbook
§ 28:48 n.2 (2024) (emphases added). Item 303(a), as
amended, currently provides an objective for disclosures
under Item 303. See 17 C.F.R. § 229.303(a). Thus, prior to
amendment, Items 303(a) and 303(b)(2)(ii), involved more
extensive periods during which a registrant could assess
and report a trend or uncertainty.

I The majority relies on the Management’s Discussion and
Analysis of Financial Condition, Securities Act Release No. 6835
(May 18, 1989) (1989 Release). See Majority Opinion, p. 39 n.10. The
S.E.C.’s 2020 November Release provides more recent guidance.
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The amended version of Item 303 became effective
on February 10, 2021, and includes amended disclosure
requirements for interim periods under Item 303(c). Item
303(c) provides:

If interim period financial statements are
included or are required to be included by 17
CFR 210.3 [Article 3 of Regulation S-X], a
management’s discussion and analysis of the
financial condition and results of operations
must be provided so as to enable the reader to
assess material changes in financial condition
and results of operations between the periods
specified in paragraphs (c)(1) and (2) of this
section. The discussion and analysis must
include a discussion of material changes in
those items specifically listed in paragraph (b)
of this section.

(1) Material changes in financial condition.
Discuss any material changes in financial
condition from the end of the preceding fiscal
year to the date of the most recent interim
balance sheet provided. If the interim financial
statements include an interim balance sheet
as of the corresponding interim date of the
preceding fiscal year, any material changes in
financial condition from that date to the date of
the most recent interim balance sheet provided
also must be discussed. If discussions of changes

2 The second amended complaint alleges that Robinhood’s
registration statement issued for its IPO was “effective July 28,
2021
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from both the end and the corresponding
interim date of the preceding fiscal year are
required, the discussions may be combined at
the discretion of the registrant.

(2) Material changes in results of operations.

(i) Discuss any material changes in the
registrant’s results of operations with respect
to the most recent fiscal year-to-date period for
which a statement of comprehensive income s
provided and the corresponding year-to-date
period of the preceding fiscal year.

(ii) Discuss any material changes in the
registrant’s results of operations with respect
to either the most recent quarter for which
a statement of comprehensive income 1s
provided and the corresponding quarter for
the preceding fiscal year or, in the alternative,
the most recent quarter for which a statement
of comprehensive income is provided and
the immediately preceding sequential
quarter. If the latter immediately preceding
sequential quarter is discussed, then provide
m summary form the financial information for
that immediately preceding sequential quarter
that is subject of the discussion or identify
the registrant’s prior filings on EDGAR that
present such information. If there is a change
in the form of presentation from period to
period that forms the basis of comparison from
previous periods provided pursuant to this
paragraph, the registrant must discuss the
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reasons for changing the basis of comparison
and provide both comparisons in the first filing
in which the change is made.

17 C.F.R. § 229.303(c) (emphases added).

In the November 2020 Release, the S.E.C. “adopt[ed]
amendments to modernize, simplify, and enhance certain
financial disclosure requirements in Regulation S-K.”
2020 November Release, 2020 SEC LEXIS 5234, [WL]
at *1. The S.E.C. amended Item 303(c) with respect to
“interim disclosure requirements” to “allow for more
flexibility in the interim periods compared.” 2020 SEC
LEXIS 5234, [WL] at *11 (emphasis added). The S.E.C.
observed that “[c]lurrent Item 303(b) require[d] registrants
to provide MD&A disclosure for interim periods that
enables market participants to assess material changes
in financial condition and results of operations between
certain specified periods.” 2020 SEC LEXIS 5234, [WL]
at *35 (footnote reference omitted) (emphases added).
The S.E.C. “proposed amending current Item 303(b)
(to be renumbered as proposed Item 303(c)) to allow for
flexibility in comparisons of interim periods and to
simplify the item.” 2020 SEC LEXIS 5234, [WL] at *36
(emphasis added). In ultimately amending Item 303(c), the
S.E.C. explained that:

the flexibility provided by these amendments
will help registrants provide a more tailored
and meaningful analysis that is relevant
to their specific business cycles while also
providing investors with material information
to assess quarterly performance. Because not
all businesses are seasonal, a comparison to the
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corresponding quarter of the preceding year
may not be as meaningful as a comparison to the
preceding quarter. Additionally, by requiring
registrants not only to explain the reasons for
a change in comparison from prior periods but
also to provide both comparisons when there
is such a change, we believe investors will
benefit from greater insight into a registrant’s
decision making and have sufficient disclosure
to understand any period-over-period change.

Id. (emphases added). “Amended Item 303(c)(2)(i) will
continue to require registrants to discuss any material
changes in their results of operations between the
most recent year-to-date interim period(s) and the
corresponding period(s) of the preceding fiscal year for
which statements of comprehensive income are provided.”
2020 SEC LEXIS 5234, [WL] at *37 (emphasis added).
“Amended Item 303(c)(2)(ii) . . . require[s] registrants
to compare their most recently completed quarter to
either the corresponding quarter of the prior year (as
is currently required) or the tmmediately preceding
quarter.” Id. (emphases added). “This more flexible
approach is intended to allow registrants to provide an
analysis that is better tailored to their business cycles.”
2020 SEC LEXIS 5234, [WL] at *63 (emphasis added).
According to the S.E.C., “the amendments . . . provide[d]
registrants flexibility to choose the interim period
presented, which could allow them to provide a more
tailored analysis.” Id. (emphasis added). Notably, there
is no mention of post-report metrics. See id.
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The majority’s analysis concluding that Robinhood was
compelled to provide additional disclosures within months
of its IPO does not take into account the differing temporal
requirements for Item 303(b), involving full fiscal years,
and Item 303(c), involving interim disclosures for specified
periods. This distinetion is particularly important in light
of the extensive disclosures that Robinhood did provide in
its offering documents versus the intra-quarterly financial
information relied on in the complaint for a truncated
period of time prior to issuance of the IPO. As the district
court observed,

Plaintiffs did not allege inaccuracies in the
Key Performance Indicators (KPIs) that
Robinhood reported. Plaintiffs alleged that
[Robinhood] had access to intra-quarterly
results that showed a decline in its KPIs in
months leading up to the company’s IPO that
were inconsistent with the KPIs reported
in the Offering Documents. However, as a
general matter, [Robinhood] had no obligation
to disclose incomplete mmtraquarterly results
(May to July 2021) because SEC regulations do
not require the disclosure of interim quarterly
results.

Under Item 303(c), Robinhood is afforded flexibility in
providing interim disclosures based on its assessment
of its business cycle, whereas the majority’s approach,
relying on disclosures for full fiscal years under 17 C.F.R.
§ 229.303(b)(2)(ii), exposes Robinhood to strict liability
under Section 11 for not disclosing certain “incomplete
intra-quarterly results” occurring within months of the
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IPO. This approach is not only inconsistent with Item
303(c), but with our precedent.

In Steckman, we explained that, under Item 303(a)
(3)(ii),? “a disclosure duty exists where a trend, demand,
commitment, event or uncertainty is both [1] presently
known to management and [2] reasonably likely to have
material effects on the registrant’s financial condition or
results of operation.” 143 F.3d at 1296 (citation omitted)
(emphasis in the original). “If management determines
that fruition of the trend is not reasonably likely to
occur, no disclosure is required.” Id. at 1297 (citation and
alteration omitted) (emphasis added). We elaborated that
“[t]he first element is the showing of a known adverse
trend.” Id. (emphasis added). We concluded that the
complaint failed to state a claim because it “failled] to
allege any facts by which management could reasonably
expect that the known trend would have a material
impact on the company’s revenues, sales, ete.” Id. at 1298

3 When Steckman was decided in 1998, 17 C.F.R. § 229.303(a)(3)
(ii) provided that, for “full fiscal years,” the registrant was required
to:

Describe any known trends or uncertainties that have
had or that the registrant reasonably expects will have
a material favorable or unfavorable impact on net sales
or revenues or income from continuing operations. If
the registrant knows of events that will cause a material
change in the relationship between costs and revenues
(such as known future increases in costs of labor or
materials or price increases or inventory adjustments),
the change in the relationship shall be disclosed.

17 C.F.R. 229.303(2)(3)(i1)(1998). This language is currently found in
17 C.F.R. § 229.303(b)(2)(ii) for “full fiscal years.”
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(emphasis added). We opined that “[t]he allegation that
[the company] was increasing its accounts receivable in
the fourth quarter of 1995 to borrow from sales in the first
quarter of 1996 amounts to nothing. Accounts receivable
naturally grow over time as a company’s sales grow. A
3% difference is too insignificant to show knowledge of
an adverse trend which could be reasonably expected to
have a material impact.” Id. (emphasis added) (internal
quotation marks omitted). Thus, the district court did
not err in following our lead and focusing on whether
Robinhood failed to disclose a “known trend.” Id.

Indeed, the second amended complaint alleged trends
with respect to Robinhood’s key performance indicators.

In addition to the trends alleged, the complaint also
made allegations concerning Robinhood’s business
fundamentals. For example, the complaint alleged that
“the Offering Documents misleadingly portrayed a state
of affairs at odds with Robinhood’s business fundamentals
in the months leading to the IPO. In 2021, Robinhood’s
largest source of revenue was no longer fees from its
customers’ conventional trading in stocks and options, as
it had been previously. Instead, since at least the start
of the year, Robinhood’s revenue had been driven by
speculative, fad-trading in meme stocks and the novelty
cryptocurrency Dogecoin.” The complaint further alleged
that “Robinhood’s core fundamentals had changed since
the historical periods depicted,” and “MAU, ARPU and
AUC were declining prior to the IPO.”
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II. Key Performance Indicators

The S.E.C. has provided specific guidance for
disclosures under Item 303 addressing a company’s
financial metrics and key performance indicators. The
S.E.C. has “noted that for each business, there is a
limited set of critical variables which presents the pulse
of the business.” Commission Guidance on Management’s
Discussion and Analysis of Financial Condition and
Results of Operations, 2020 SEC LEXIS 3223, 2020
WL 1313719, at *1 (S.E.C. Jan. 30, 2020) (2020 January
Release) (footnote reference omitted).

“[Clompanies should identify and address those key
variables and other qualitative and quantitative factors
that are peculiar to and necessary for an understanding
and evaluation of the individual company. Such information
could constitute key performance indicators and other
metries.” Id. (footnote reference omitted).

The S.E.C. “would generally expect, based on the facts
and circumstances,” certain disclosures “to accompany
the metrice,” including “[a] clear definition of the metric and
how it is calculated,” “[a] statement indicating the reasons
why the metric provides useful information to investors,”
and “[a] statement indicating how management uses the
metric in managing or monitoring the performance of the
business.” 2020 SEC LEXIS 3223, [WL] at 2.

The complaint does not plausibly allege that Robinhood
failed to provide these requisite disclosures concerning its
key performance indicators. Indeed, Robinhood stated in
a “Special Note Regarding Forward-Looking Statements”
that its prospectus included “forward-looking statements”
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encompassing its “expected results of operations and
key performance metries for the period ended June 30,
2021 and for future periods.” As previously discussed in
minute detail, Robinhood provided a plethora of “forward-
looking statements” as well as profuse disclaimers. For
example, Robinhood explained that for Monthly Active
Users (MAU):

We define MAU as the number of Monthly
Active Users during a specified calendar
month. A Monthly Active User is a unique
user who makes a debit card transaction,
transitions between two different screens on a
mobile device while logged into their account
or who loads a page in a web browser, at any
point during the relevant month. A user need
not satisfy these conditions on a monthly or
recurring basis or have a Funded Account to
be included in MAU. . . .We utilize MAU to
measure how many customers interact with
our products and services during a given
month. MAU does not measure the frequency
or duration of the interaction, but we consider it
auseful indicator for engagement. Additionally,
MAUs are positively correlated with, but are
not indicative of the performance of revenue
and other key performance indicators.

Robinhood disclosed that, at the end of March, 2021, its
MAU totaled 17.7 million. Sodha’s complaint alleges that,
for this single indicator, MAU increased to 24.1 million in
May, representing an increase of approximately 4 million
MAU, but decreased to 19.5 million in July, 2021, still
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approximately 2 million more MAU than reported in the
prospectus.* In its prospectus, Robinhood estimated that,
in June 30, 2021, its MAU would be 21.3 million. Robinhood
cautioned that:

For the three months ended June 30, 2021,
we expect to report revenue of between $546
million and $574 million, as compared to $244
million for the three months ended June 30,
2020, representing an increase of 129% at the
midpoint of this range. The expected increase in
revenue is primarily driven by a 130% increase
in Net Cumulative Funded Accounts and
increased trading activity related to options and
cryptocurrencies, and relatively flat equities
trading activity, relative to the three months
ended June 30, 2020. We also saw increases in
the 2021 period in margin and stock lending
activity as well as an increase in Robinhood Gold
subscribers. Trading activity was particularly
high during the first two months of the 2021
period, returning to levels more in line with
prior periods during the last few weeks of the
quarter ended June 30, 2021, and remained at
similar levels into the early part of the third
quarter. We expect our revenue for the three
months ending September 30, 2021 to be lower,
as compared to the three months ended June 30,
2021, as a result of decreased levels of trading
activity relative to the record highs in trading

4 In Convergent Techs., we rejected a similar reliance on a
purported interim decrease in orders placed. See 948 F.2d at 513-14.
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activity, particularly in cryptocurrencies,
during the three months ended June 30, 2021,
and expected seasonality. . . .

For the three months ended June 30, 2021,
we expect to report Net Cumulative Funded
Accounts of 22.5 million, as compared to 9.8
million for the three months ended June 30,
2020, representing an increase of 130%. For
the month ended June 30, 2021, we expect to
report MAU of 21.3 million, as compared to
10.2 million for the month ended June 30, 2020,
representing an increase of 109%. As of June
30, 2021, we expect to report AUC of $102
billion, as compared to $33 billion as of June
30, 2020, representing an increase of 205%. The
mcrease in these Key Performance Metrics
resulted primarily from an increase in new
users joining our platform, driven by general
market interest trading. We anticipate the rate
of growth in these Key Performance Metrics
will be lower for the period ended September
30, 2021, as compared to the three months
ended June 30, 2021, due to the exceptionally
strong interest in trading, particularly in
cryptocurrencies, we experienced in the three
months ended June 30, 2021 and seasonality
m overall trading activities.

Robinhood further specifically cautioned that:

Our results of operations and other operating
metrics may fluctuate from quarter to quarter,
which makes these metries difficult to predict.
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Our results of operations are heavily reliant
on the level of trading activity on our platform
and net deposits. In the past, our results of
operations and other operating metrics have
fluctuated from quarter to quarter, including
due to movements and trends in the underlying
markets, changes in general economic conditions
and fluctuations in trading levels, each of which
is outside our control and will continue to be
outside of our control. Additionally, our limited
operating history makes it difficult to forecast
our future results. As a result, period-to period
comparisons of our results of operations may
not be meaningful, and our past results of
operations should not be relied on as indicators
of future performance. Further, we are subject
to additional risks and uncertainties that are
frequently encountered by companies in rapidly
evolving markets. Our financial condition and
results of operations in any given quarter can
be influenced by numerous factors, many of
which we are unable to predict or are outside
of our control . . .

We credited similar disclosures in Convergent
Technologies as foreclosing a plausible claim under Item
303. See 948 F.2d at 515.

III Payment For Order Flow

Robinhood specifically disclosed in its prospectus
the risks associated with payment for order flow. With
respect to Robinhood’s revenue model, the prospectus
warned that:
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Rather than earning revenue from fixed
trading commissions which, before Robinhood
introduced commission free trading, had often
ranged from $8 to $10 per trade, the significant
majority of our revenue is transaction-based.
We earn transaction-based revenue from
market markers in exchange for routing our
users’ equity, option and eryptocurrency trade
orders to market makers for execution. With
respect to equities and options trading, such
fees are known as payment for order flow, or
PFOF, and with respect to cryptocurrency
trading such fees are known as Transaction
Rebates. For the three months ended March
31, 2021, PFOF and Transaction Rebates
represented 81% of our total revenues and, as a
result, our revenues are currently substantially
dependent on these fees. Our transaction-based
revenue model could be harmed by decreased
levels of trading generally or by industry or
regulatory changes that could tighten spreads
on transactions.

In addition, PFOF practices have drawn
heightened scrutiny from the U.S. Congress,
the SEC and other regulatory and legislative
authorities. These regulators and authorities
may adopt additional regulation relating to,
or any bans or limitations on, PFOF practices
as a result of such heightened scrutiny or
otherwise pursue additional inquiries or
investigations relating to PFOF practices. Any
such restrictions or bans on our ability to collect
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PFOF could impact the value of our Class A
common stock offered by this prospectus.

The prospectus elaborated that:

For the year ended December 31, 2020,
revenue derived from PFOF and Transaction
Rebates represented 75% of our total revenues,
and for the three months ended March 31,
2021, represented 81% of our total revenues.
Computer-generated buy/sell programs and
other technological advances and regulatory
changes in the marketplace may continue to
tighten spreads on transactions, which could
lead to a decrease in our PFOF earned from
market makers. Our transaction-based revenue
could also be harmed by decreased levels of
trading generally.

The prospectus further cautioned that:

any negative publicity surrounding PFOF or
Transaction Rebate practices generally, or
our implementation of these practices, could
harm our brand and reputation. For example,
as a result of the January 2021 Trading
Restrictions, we faced allegations that our
decision to temporarily prevent our customers
from purchasing certain specified securities
was influenced by our relationship with certain
market makers. . . . If our customers begin
to disfavor PFOF and Transaction Rebate
practices generally or the specific market
markers with whom we do business due to
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any negative media attention, they may have
an adverse view of our business model and
decide to limit or cease the use of our platform.
Additionally, some customers may prefer
to invest through our competitors that do
not engage in PFOF or Transaction Rebate
practices or engage in them differently than
do we. Any such loss of customer engagement
as a result of any negative publicity associated
with PFOF and Transaction Rebate practices
could have an adverse effect on our business,
financial condition and results of operations.

With respect to its key performance indicators,
Robinhood provided “material information” that was
“necessary in order to make the presentation of the metric,
wm light of the circumstances under which it is presented,
not misleading,” 2020 January release at 2020 SEC
LEXIS 3223, [WL] at *2 (footnote references omitted)
(emphasis added). In addition, as the district court noted,
the marketplace was abuzz with talk of Robinhood and its
novel approach to investments, including the concomitant
risks:

[Robinhood’s] trading events were amongst
the biggest news stories of the year. See, e.g.,
Year in Review: A Look Back at the Biggest
News of 2021, Wall Street Journal (Dec. 19,
2021); Nicole Lyn Pesce, Google’s 2021 Year
wm Search: AMC and GME' stocks, Dogecoin,
stitmulus checks and shortages dominated
queries, MarketWatch (Dec. 11, 2021); Stan
Choe, Dogecoin has its day; cryptocurrency
1s latest ‘meme’ craze, AP News (Apr. 20,
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2021). And Robinhood included information
about the volatility regarding the trading
frenzies—including lawsuits filed against
Robinhood and congressional inquiries—in its
Offering documents. Robinhood also disclosed
the existence of bubbles from the meme stock
event and information about the Dogecoin event
in the Offering Documents. Plaintiffs appear
to acknowledge the highly publicized nature of
these events in their complaint. Accordingly, a
reasonable investor would have been aware of
the meme stock and Dogecoin events in early
2021; these events, also disclosed in the Offering
Documents, cannot support a securities claim.
Rubke v. Capitol Bancorp Ltd., 551 F.3d
1156, 1163 (9th Cir. 2009) (explaining that it is
axiomatic that there can be no omission claim
when the allegedly undisclosed information was
in the public domain before the IPO).

Notably, the second amended complaint confirms the
well-known volatility of Robinhood’s business operations
based on widespread public interest and media reports.
For example, the second amended complaint alleges that:

In January 2021, shares of GameStop, AMC
Entertainment (AMC) and other companies
whose shares were heavily shorted, surged
on unprecedented volume as retail investors
banded together in places like Reddit (under the
subreddit r/WallStreetBets), to squeeze short-
sellers who had bet against these companies.
By driving up the share prices of these
companies, the retail investors hoped to force
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hedge funds betting against the companies to
cover their losses by buying back the shares,
thereby increasing their share prices. Single
stock options were also a popular choice of
retail investors looking to participate in the
squeeze, and volumes jumped to previously
unseen highs in January 2021. This so-called
meme stock event resulted in high volatility and
heavy trading volume in the stocks and options
in question, and, in the short term, benefited
[sic] Robinhood as many of these retail traders
flocked to its platform to execute their trades.

The meme stock event began in earnest in mid
to late January 2021. At the close of trading
on January 25, 2021, GameStop, a struggling
video game retailer and one of the most shorted
names in the U.S. stock market, had been
traded more than any other S&P 500 stock with
hundreds of millions of shares changing hands.

The rally gained steam the following day
after Elon Musk tweeted Gamestonk!! to
his 42 million followers with a link to the
WallStreetBets message board. In response,
GameStop’s stock price, which had begun the
year trading around $5, surged again with
nearly 200 million shares changing hands.

GameStop shares kept soaring the following
day after CNBC reported that hedge fund
Melvin Capital had closed out its short position
in the company the prior day after taking a huge
loss and requiring a cash infusion of nearly $3
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billion from outside investors. At the same time,
other heavily shorted companies with troubled
businesses, including AMC Entertainment and
Bed Bath & Beyond, also got caught up in the
frenzy. AMC jumped 300% on January 27 alone,
with more than one billion shares changing
hands in its highest volume day ever. Bed Bath
& Beyond’s shares rose 43% the same day.

The second amended complaint also alleged that:

as the meme stock phenomenon was abating
Dogecoin, one of only seven cryptocurrencies
that could be traded on Robinhood’s platform,
was taking flight.

Although it ended 2020 at less than half a penny,
in January 2021, Dogecoin soared more than
800% on heavy volume after gaining cult status
on Reddit’s WallStreetBets message board. On
February 4, 2021, trading in Dogecoin surged
again after Elon Musk tweeted about it, sending
Dogecoin up more than 50%. By mid-February
2021, Dogecoin had risen more than 950% since
the beginning of the year, to more than five
cents per coin.

In April, the price of Dogecoin skyrocketed
again on heavy trading. On April 14, 2021,
Dogecoin surpassed ten cents in value for the
first time, as investors geared up for the direct
listing of eryptocurrency exchange Coinbase
Global. Then, on April 15, 2021, following
another Elon Musk tweet, Dogecoin rallied
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past 25 cents for the first time on heavy volume
that knocked out Robinhood’s crypto trading
systems for several hours. Once trading was
restored, Dogecoin kept climbing hitting a
then all-time high of 44 cents on April 16, 2021.
The high volume of trading, which was up
nearly 300%, once again caused Robinhood to
experience sporadic crypto order failures and
delayed notification for some customers.

Then, on April 28, 2021, Elon Musk tweeted his
upcoming appearance on Saturday Night Live
(SNL), calling himself Dogefather. In the ten
days between April 28 and Elon Musk’s May
8, 2021 turn as SNL host, Dogecoin rose from
approximately $0.30 to approximately $0.73.
However, the price of Dogecoin plummeted
during the program after Elon Musk agreed
Dogecoin was a hustle. Between May and July,
Dogecoin’s price sank by 78%, and volume
plummeted.

These allegations reflect that Plaintiffs were acutely
aware of the volatility of market events impacting
Robinhood’s business operations, and their losses were not
caused by any failure to disclose on the part of Robinhood.

The information and disclosures provided by Robinhood,
together with the marketplace information, equal or
exceed what we have previously accepted as adequate
under Item 303 to preclude liability. See Convergent Tech.,
948 F.2d at 512, 515.
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IV. Conclusion

The majority opinion fails to focus on what Robinhood
knew when the prospectus was issued, and failed to
adhere to our precedent interpreting Item 303. Rather,
as the majority concedes, it collapses the requirements
for interim and annual reports, see Majority Opinion,
p. 31, and relies on out-of-circuit authority to support its
analysis.

As previously noted, the November 2020 SEC guidance
focuses on flexibility in interim reports and consideration
of “the pulse of the business.” November 2020 Release at
*1. Nowhere in the majority opinion are these concepts
mentioned or incorporated. Rather, the majority relies
upon a handful of matrix entries during a limited period
to assess the “materiality” of a correct statement based on
a fluctuation in the matrix, even if the fluctuation was not
known to the company when the prospectus was issued.
This approach would subject virtually every company to
liability for after-the-fact matrix fluctuations of which the
company had no knowledge.

The majority replaces the flexibility afforded by
Item 303, as reflected in more recent S.E.C. guidance,
with uncertainty, as it “express[es] no view on whether
Plaintiffs have alleged that Robinhood had sufficient
knowledge of any trend, event, or uncertainty; whether
the meme stock event was sufficiently persistent to qualify
as a trend; and whether quantification of the meme stock
event would be reasonably practicable here.” Majority
Opinion p. 42, n.11. However, the S.E.C. guidance relied
on by the majority, see id. p. 39, n.10, mentions known
trends or similar language on at least twenty-three
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occasions. See 1989 Release, 1989 SEC LEXIS 1011,
[WL] at *3-*6, *9-*10. And as discussed, Robinhood
disclosed “known trends” concerning its revenue growth,
as well as its expectations for the second quarter 2021
and third quarter 2021. Robinhood also quantified its
operating expenses, user growth, net losses, changes in
its key performance metrics, spikes in cryptocurrency
trading, “significant increase[s] in revenue, MAU, AUC
and Net Cumulative Funded Accounts,” expectations
that “the growth rates in revenue, MAU, AUC and Net
Cumulative Funded Accounts [would] decline in future
periods, and such declines should be significant,” volatility
in cryptocurrency prices and Dogecoin demand, and
Robinhood’s PFOF risks. Under the majority’s approach,
Robinhood faces potential strict liability under Section 11
based on the majority’s failure to apply the appropriate
standard, i.e. disclosures that Robinhood actually made,
and whether those disclosures failed to include a known
trend. Instead, the majority “express[es] no view” on these
required elements of a claim under Item 303. Majority
Opinion, p. 42, n.11.

If the majority actually applied the correct analysis from
Convergent Technologies , it would be compelled under
our precedent to conclude that Robinhood’s prospectus
and associated documents “virtually overflow[ed] with
[Robinhood’s] repeated emphasis of significant risk
factors,” and that Robinhood sufficiently disclosed what
it knew about any impacts on its operations and key
performance metrics from known trends. 948 F.2d at 516.

By ignoring the significant disclosures and
quantifications that were made by Robinhood, and
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declining to apply the standard set forth in our precedent
for Item 303 analysis, the majority essentially transforms
its opinion into dicta that lends only additional confusion
to assessing liability under the securities regulations.
Despite its expansive disclosures, Robinhood is left not
only with the majority’s indecisive analysis, but also with
this perplexing guidance:

when a trend must be disclosed pursuant to
Item 303, its effects must be quantified to
the extent reasonably practicable. However,
there will be cases where no quantification is
reasonably practicable. Moreover, any duty to
quantify an effect does not necessarily require
granular information about that effect.

Majority Opinion, p. 41. The majority attempts to clarify
this language, see id. , by referencing a thirty-six-year-old
hypothetical provided by the S.E.C. in 1989:

Facts: A registrant has been correctly
designated a [potentially responsible party] by
the EPA with respect to cleanup of hazardous
waste at three sites. No statutory defenses
are available. The registrant is in the process
of preliminary investigations of the sites to
determine the nature of its potential liability
and the amount of remedial costs necessary
to clean up the sites. Other [potentially
responsible parties] also have been designated,
but the ability to obtain contribution is unclear,
as is the extent of insurance coverage, if any.
Management is unable to determine that a
material effect on future financial condition or
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results of operations is not reasonably likely
to occur.

Based upon the facts of this hypothetical
base, MD&A disclosure of the effects of
the [potentially responsible party] status,
quantified to the extent reasonably practicable,
would be required. For MD&A purposes,
aggregate potential cleanup costs must be
considered in light of the joint and several
liability to which a [potentially responsible
party] is subject. Facts regarding whether
insurance coverage may be contested, and
whether and to what extent potential sources
of contribution or indemnification constitute
reliable sources of recovery may be factored
into the determination of whether a material
future effect is not reasonably likely to occur.

1989 Release, 1989 SEC LEXIS 1011, [WL] at *6 (footnote
reference omitted). The S.E.C.’s hypothetical involving
consideration of hazardous waste cleanup costs has
absolutely no relevance to the majority’s discarding of
Robinhood’s extensive disclosures concerning the extreme
volatility of its trading platform. In the hypothetical,
the company is able to consider its “aggregate potential
cleanup costs” based on “the joint and several liability
to which a [potentially responsible party] is subject.”
Id. Under this rationale, Robinhood would be required
to quantify the “effects” of “trends” resulting from
uncontrollable market events, Majority Opinion, p. 40,
even though Robinhood already quantified its operating
expenses, user growth, net losses, changes in its key
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performance metrics, spikes in cryptocurrency trading,
“significant increase[s] in revenue, MAU, AUC and Net
Cumulative Funded Accounts,” expectations that “the
growth rates in revenue, MAU, AUC and Net Cumulative
Funded Accounts [would] decline in future periods,
and such declines should be significant,” volatility in
cryptocurrency prices and Dogecoin demand, and
Robinhood’s PFOF risks. Robinhood’s disclosures, replete
with quantifications, coupled with widespread market
and public knowledge of the risks faced by Robinhood as
a result of meme stock, cryptocurrency, and Dogecoin
trading, far exceeded the requirements of the S.E.C.’s
hypothetical involving consideration of “aggregate
potential [cleanup] costs” during the course of hazardous
waste litigation. Id. In light of Robinhood’s significant
disclosures regarding the panoply of risks it faced, there
is simply no basis under our precedent for this litigation
to proceed.

I cannot agree in good conscience that this approach
conforms to our precedent, or to the expressed intent of
the SEC to provide flexibility to the prospectus issuer
and “to simplify compliance efforts for registrants.” 2020
November Release, 2020 SEC LEXIS 5234, [WL] at *1.
I respectfully dissent.’

5> Because our precedent dictates the outcome of this case, there
is no need to address the “extreme departure” standard applied by
the district court. See Steckman, 143 F.3d at 1298. But I do not agree
with the majority’s conclusion that the term “extreme departure”
is “far less administrable” as “enigmatic language” that “leaves
too many open questions.” Majority Opinion, pp. 32. Indeed, the
securities laws and resulting litigation are often governed by the
application of an extreme departure standard. For example, we have
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articulated that, under Section 10(b) of the Securities Exchange Act,
a plaintiff may allege “deliberate recklessness” due to “an extreme
departure from the standards of ordinary care which presents a
danger of misleading buyers or sellers that is either known to the
defendant or is so obvious that the actor must have been aware
of it.” Schueneman v. Arena Pharms., Inc., 840 F.3d 698, 704-05
(9th Cir. 2016) (citations and alteration omitted) (emphases in the
original). We apply this requirement in securities cases under the
Private Securities Ligation Reform Act although it is “not an easy
standard to comply with” as “it was not intended to be.” Id. (citation
omitted). We could similarly define an extreme departure standard
here. This approach is much closer to the intent of the statute than
collapsing the analysis for interim reports and annual reports into
one mushy “materiality” standard. See November 2020 Release,
2020 SEC LEXIS 5234, [WL] at *11.
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Appendix B

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. 21-cv-09767-EMC (EMC)
Docket No. 97

PHILIP GOLUBOWSKI,
Plaintiffs,
V.
ROBINHOOD MARKETS, INC.,, et al.,
Defendants.

ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS

Plaintiffs Amee Sodha and Vinod Sodha (“Plaintiffs”)
filed suit against Defendants Robinhood Markets,
Inc. (“Robinhood” or “the Company”), certain senior
executives and directors of Robinhood (Vladimir Tenev,
Jason Warnick, Baiju Bhatt, Jan Hammer, Paula Loop,
Jonathan Rubenstein, Scott Sandell, and Robert Zoellick),
and the underwriters (Goldman Sachs & Co. LLC, J.P.
Morgan Securities LLC, Barclays Capital Inc., Citigroup
Global Markets Inc., Wells Fargo Securities, LL.C, Mizuho
Securities USA LLC, JMP Securities LLC, KeyBanc
Capital Markets Inc., Piper Sandler & Co., Rosenblatt
Securities Ine., BMO Capital Markets Corp., BTIG,
LLC, Santander Investment Securities Inc., Academy
Securities, Inc., Loop Capital Markets LLC, Samuel A.
Ramirez & Company, Inc. and Siebert Williams Shank
& Co., LLC). Docket No. 75 (“FAC”). Plaintiffs assert
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claims under Sections 11, 12 and 15 of the Securities Act
of 1933 (the “Securities Act”) alleging that the registration
statement and prospectus for Robinhood’s July 30, 2021,
initial public offering (“IP0O”) made false and misleading
statements and omissions. The Court previously granted
Robinhood’s Motion to Dismiss Plaintiffs’ First Amended
Complaint, with leave to amend. Docket No. 90. Now
pending before the Court is Defendants’ Motion to Dismiss
Plaintiffs’ Second Amended Complaint. Docket No. 97
(“MTD”).

For the following reasons, the Court GRANTS
Defendants’ Motion to Dismiss WITHOUT LEAVE TO
AMEND.

I. FACTUAL AND PROCEDURAL BACKGROUND
A. Overview
1. Robinhood

Robinhoodis afinancial services company headquartered
in Menlo Park, California. Docket No. 92 (“SAC”) 1 2.
The company provides a trading platform wherein its
customers engage with the financial markets through an
application and user interface. SAC 112, 53. Robinhood’s
primary customer base is retail investors, many of whom
are first-time investors. Id. 1 53. Namely, Robinhood’s
core product offerings include ability to trade in United
States Stocks and Exchange Traded Funds (“EFTs”)
and American Depository Receipts (“ADRS”) and to
trade cryptocurrencies. Id. Robinhood is a commission-
free broker that earns revenue through a “payment for
order flow” (“PFOF”) practice, where it primarily earns
revenue by routing customer transactions on its app to
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market makers in exchange for payments. Id. 1 54. For
cryptocurrency trading, the consideration Robinhood
earns is called “Transaction Rebates.” Id. Collectively,
these earnings are referred to as “transaction-based
revenue.” Id. Transaction-based revenue accounted for
the majority of Robinhood’s revenue (75% in F'Y 2020 and
80.5% in January through March (Q1) 2021). Id.

2. Robinhood’s IPO

On July 30, 2021, Robinhood conducted an initial public
offering (“IPO”) and offered 55 million shares of common
stock to the public at a price of $38 per share for proceeds
of over $2 billion. SAC 1 3. Prior to the IPO, Robinhood
released the Registration Statement and Prospectus
(collectively, the “Offering Documents”). SAC 1 1; MTD,
Ex. 1 (Registration Statement); Ex. 2 (Prospectus).
Plaintiffs allege that the Offering Documents contained
materially false and misleading statements and omitted
material information that was required by law to be
disclosed in violation of §§ 11, 12, and 15 of the Securities
Act of 1933 (“Securities Act”) and Items 105 and 303 of
applicable SEC Regulations (Reg. S-K). SAC 111, 131-32.

3. The meme stock and Dogecoin events

Robinhood’s IPO came on the heels of a series of events
in early 2021 that have come to be publicly known as the
“meme stock” and “Dogecoin” events. Specifically, from
mid-January to early February, the prices of GameStop
Corp. (“GME”), AMC Entertainment Holdings, Inc.
(“AMC”) and certain other stocks skyrocketed. SAC
1 72. The frenzy took off in part because of retail
investors banding together in places like Reddit (under
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the subreddit r/WallStreetBets), to squeeze short-sellers
who had bet against these companies. Id. To illustrate the
extent of this event, the stock of AMC jumped 300% on one
day alone, and Bed Bath & Beyond’s shares rose 43% the
same day. Id. 1 75. The price of GME also skyrocketed.

GameStop's jaw-dropping rally

CHE: Yoar be dade change
v

Id.

Plaintiffs allege that the meme stock event ended, and
the stocks “fell from their unprecedented January highs,”
and trading volume declined below “extraordinary levels”
seen during the event. Id. 177. By the time the meme stock
event waned, the company began seeing a huge pick up in
the trading of a cryptocurrency, the Dogecoin. Id. 1 79.
Specifically, the price of Dogecoin skyrocketed in April
after it gained “cult status” on Reddit’s WallStreetBets
message board. Id. 11 79-80. The spike lasted from
January to May 2021, wherein Robinhood experienced a
large increase in cryptocurrency trading on the platform,
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increasing its revenue from trading of the currency
alongside the Dogecoin event. Id. 11 78-82. To illustrate
how substantial the Dogecoin event was, during that time,
the value of the Dogecoin increased from half of a cent to
73 cents at its height. Id. 11 79, 81. All in all, Robinhood
experienced a 50% quarter-over-quarter increase in
revenue from equities and options trading from Q4 2020 to
Q1 2021 and an increase in revenue from cryptocurrency
trading from $12 million in Q4 2020 to $87.5 million
during the initial stage of the Dogecoin rally. Id. 1 82.
Plaintiffs describe these amounts as “all-time highs”
for the company. /d. However, these trading volumes in
“meme stocks” fell after the unprecedented highs in early
Q1 as the trading craze subsided, and the large spike in
cryptocurrency trading surrounding Dogecoin likewise
fell throughout Q2 2021. Id. 1977, 84.

B. Procedural History

Plaintiffs filed their original class action complaint on
December 17, 2021, under §§ 11, 12, and 15 of the Securities
Act. Docket No. 1. After the lead plaintiffs were appointed,
Plaintiffs filed a First Amended Complaint. Docket No. 75
(“FAC”). Plaintiffs alleged that the Offering Documents
filed in connection with Robinhood’s TPO contained
materially false and misleading statements and material
omissions. FAC 1 1.

On August 18, 2022, Robinhood filed a motion to
dismiss the FAC. Docket No. 78 (“MTD”). Robinhood
argued that none of its business strategy statements or
risk factor statements were false or misleading, and that
the Offering Documents accurately disclosed Robinhood’s
financial performance. MTD at 10-25.
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The Court granted Robinhood’s MTD with leave
to amend. Docket No. 90. The Court determined that
the Plaintiffs failed to plead a violation of Section 11 or
Section 12(a) of the Securities Act. Id. at 8-17, 19-20.
Specifically, Plaintiffs did not allege inaccuracies in the
Key Performance Indicators (“KPIs”) that Robinhood
reported. Id. at 10. Plaintiffs alleged that the Defendants
had access to intra-quarterly results that showed a decline
inits KPIs in months leading up to the company’s IPO that
were inconsistent with the KPIs reported in the Offering
Documents. Id. at 6. However, as a general matter,
Defendants had no obligation to disclose incomplete
intra-quarterly results (May to July 2021) because SEC
regulations do not require the disclosure of interim
quarterly results. Id. at 11 (citations omitted). Rather,
disclosure would only be required where disclosing the
intra-quarterly results would be “necessary to make the
statements made, in light of the circumstances under
which they were made, not misleading.” Id. at 11 (citations
omitted). The Complaint did not “provide contextual
information that would show the [out-of-quarter] declines
to be unusual and indicative of larger future trends.” Id.
at 11. “Without historical data to show that the May to
July 2021 [KPI declines] were exceptional and out of line
with past fluctuations, that data is not so extraordinary as
to mandate specific out-of-quarter disclosure.” Id. at 12.
And further, while the complaint alleged a large decline
in trading of cryptocurrency, the allegations did not show
that Robinhood suffered unique declines compared to
a general trend in the industry which would have been
known by the public and any reasonable investor. /d.
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Additionally, Robinhood disclosed future risks and
downward trends of the metrics that they published,
negating liability via omission. /d. Namely, Robinhood
warned in its Offering Documents that historical data
of KPI growth was not necessarily indicative of future
performance; in fact, Robinhood reported that it expected
growth rates of KPIs to decline significantly in future
periods. Id. The Court also found that Plaintiffs failed
to state a claim under the Act based upon allegations
that Robinhood mispresented its business strategies.
The Court reasoned that such statements are vague
statements of corporate optimism which are not actionable
under the Act. Id. at 18.

Accordingly, the Court found that Plaintiffs failed to
state a claim under §§ 11 and 12 of the Securities Act
for omitting intra-quarterly reports showing downward
trends in KPIs. Id. at 20. The Court granted leave to
amend to add allegations stating a claim, for example:

[A]llegations of specific contextual information
demonstrating that the decline in KPI and
cryptocurrency trading levels in the two to
three months before the filing of the Offering
Documents were extraordinary and indicative of
larger future trends known to the management
or through which management should have
known would have a material impact on future
performance and which were not adequately
disclosed.

Id.

Thus, for Plaintiffs to have successfully amended
their complaint, they needed to provide allegations
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giving specific contextual information demonstrating
the decline in KPI and cryptocurrency trading levels
for Robinhood specifically in the 2-3 months before the
filing of the Offering Documents (May to July 2021) were
extraordinary and indicative of a larger future trend
sufficient to trigger out-of-quarter and intra-quarter
reporting.

C. Updated allegations in the SAC
1. First Amended Complaint

As described above, in Plaintiffs’ (now dismissed)
FAC they alleged that the company issued an IPO
based upon a revolutionary strategy of focusing on
young and non-traditional investors. FAC 11 3-13. The
Registration Statement became effective on July 28,
2021, and the company’s IPO was priced at $38, and the
final Prospectus for the IPO was filed on July 30, 2021
(the “Offering Documents”). FAC 11 88-91. Plaintiffs
alleged that the company represented in the Offering
Documents that it would focus on safety and reliability,
needs of small investors, and radical feedback. Id. 11 3-13,
92-128. However, by the time the company issued its IPO,
Plaintiffs alleged it had abandoned those principles and
was failing to cater to the needs of its investors as shown
inits security issues, failure to react to customer feedback,
issues with fraud, and disruption to its platforms. Id.
This failure in strategy, Plaintiffs argue, was reflected
in Robinhood’s data, i.e., its declining KPI metrics from
May to July 2021, in contrast to its steadily positive KPIs
in the year prior. Id. 11 5-8, 129-139. Those KPIs were
omitted from the Offering Documents. /d.
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Namely, the FAC alleged that the Offering Documents
reported positive KPIs from December 31, 2019, through
December 31, 2020. FAC 11 5-8. Specifically, Robinhood’s
Monthly Active Users (“MAU”) steadily increased. Id. 15.
As did its total revenue, assets under custody (“AUC”) and
net cumulative funded accounts. FAC 11 6-8. However, in
the few months from May 2021 to July 2021, just before
the IPO, these metrics started declining. Specifically:

e MAU declined by 4.6 million users between May
2021 and July 2021 (a 19% decline), FAC 1 129;
(11.62% between May and June and 8.45% between
June and July 2021).

e Total cryptocurrency trading volume declined by
$97 billion in from May to June 2021 (a 76% decline)
and $17 billion in July 2021 (an additional 56.67%
decline), FAC 1 131-32.

» AUC declined by $7.3 billion from June 2021 to July
2021 (a 7% decline), FAC 1 135.

* ARPU (average revenues per user) declined from
$137 to $65 between March 2021 and September
2021 (a 53% decline), FAC 1 134. The Court notes
that September 2021 is beyond the effective date
of the Offering Documents.

Plaintiffs alleged that Robinhood had the ability to
analyze its performance data immediately through the
data platform Looker and that executives discussed the
declining performance at the weekly all-hands meetings.
FAC 1112-13, 87, 108, 118-19. However, Robinhood did not
disclose this data in its Offering Documents which included
its company strategy that had since been abandoned,
rendering the Offering Documents misleading.
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2. Second Amended Complaint

In Plaintiffs’ Second Amended Complaint, they
allege that Robinhood’s Offering Documents were
misleading because they misrepresented the company’s
state of affairs as it existed at the time of the IPO.
SAC 19 1-10. Namely, Robinhood allegedly represented
the company was successfully executing a strategy of
making investing available to an untapped market of
small and non-traditional investors. Id. 11 1-7. To this
end, Robinhood included historical performance data
in its Offering Documents to evidence that it had been
driving growth and was positioned to keep on growing.
Id. However, by the time of the IPO, Robinhood’s “core
fundamentals” allegedly changed. Id. 1 4. Specifically,
in 2021 Robinhood’s largest source of revenue “was no
longer fees from its customers’ conventional trading in
stocks and options, as it had been previously.” SAC 1108.
Rather, Robinhood’s revenue shifted to being driven
by “speculative, fad-trading in meme stocks and the
novelty cryptocurrency Dogecoin.” Id. This change in
fundamentals was not viable, as was represented by its
declining intra-quarterly reports. Id. In other words, its
fundamentals changed in that: (1) Robinhood’s source of
revenue shifted leading up to the IPO and this was not
disclosed in the Offering Documents; and (2) the negative
nature of this fundamental shift was evident from data
available to Defendants in real time (intra-quarterly
reports) that it did not disclose. Id. 11 4-6.

In this vein, Plaintiffs allege that a chart identifying
historical quarterly net and transaction-based revenue
from Q1 2019 through Q1 2021, and statements made
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about that revenue, along with a chart identifying sources
of transaction-based revenue through Q1 2021 are untrue
or rendered misleading because they omitted material
facts. SAC 11 110-13, 15. Plaintiffs also allege that tables
included in the Offering Documents reflecting growth in
Net Cumulative Funded Accounts (NCFA) and Monthly
Active Users (MAU) from 2014 though Q1 2021 and 2017
through Q1, respectively, were rendered false or materially
misleading because Robinhood’s core fundamentals had
changed (i.e., its revenue composition changed and its
KPIs were declining) and specifically because MAU,
ARPU and AUC declined prior to the IPO. Id. 11 119,
122. Plaintiffs also allege that statements made regarding
risk factors and/or warnings were inadequate or false and
misleading. Id. 19 127-30. Specifically, Plaintiffs allege
the following information was known to Defendants but
was not included in the Offering Documents, rendering
the above misleading.

a. Shift in composition of revenue

Plaintiffs allege that revenue from cryptocurrency
trades became the company’s main source of revenue by
the time of the IPO, but investors were unaware of this
because there was no breakdown of revenue type for the
Q2 preliminary metrics, as opposed to prior quarters.
SAC 16. In Q1, revenue from cryptocurrency trading rose
to 21% of all revenue. Id. 157. Prior to Q1 2021, a majority
of the company’s revenue came from the conventional
trading of stocks, equities, and options. Id. 1 56.
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b. Intra-quarterly reports regarding revenue
and trading volumes and KPIs

Plaintiffs allege that equities revenue and trading
volume dropped significantly from Q1 to Q2. Specifically,
equities trading revenue declined 61%, when before it was
one third of all transaction-based revenue. SAC 15. And
further, equities trading volume declined 33% from June
2021 to July 2021. Id. Further, cryptocurrency revenue
and trading volume dropped 90% from Q2 to the beginning
of Q3. SAC 11 6, 84. Plaintiffs allege that as to revenue,
aside from one quarter in Q4 2019, revenue mostly grew
quarter-over-quarter from Q1 2019 to Q1 2021. Id. 1 55.

Plaintiffs allege that there were declines in KPIs,
specifically in MAU, AUC, and ARPU, from Q2 to Q3
that were not disclosed in the Offering Documents and
that these drops were “unusual” compared to historical
financial information. SAC 1 7. Plaintiffs also allege that
each of the KPIs when viewed in conjunction with the other
drops in KPIs and alongside the reduction in revenue were
material. SAC 117, 99, 103, 105.

* MAU (Monthly Active Users): Plaintiffs allege that
MAU dropped about 19% from May to July, including
an 11.65% decline from May to June and an additional
8.45% decline from June to July. SAC 11 7, 98-99.
Plaintiffs allege that the MAU drops were “highly
material” because the decline was “considerable” and
that they were “highly unusual” because Robinhood
had “rarely, if ever, experienced back-to-back months
of declining MAU of similar magnitude.” Id. 1 99.
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* AUC (Assets Under Custody), which is the sum of the
fair value of equities, options, cryptocurrency and
cash held by users in their accounts, had declined 7%
from June to July and, aside from a bump in June, had
been declining since May. SAC 117, 103-104. Plaintiffs
allege that this decline stood “in stark contrast to the
unbroken string of rising AUC that occurred prior to
July 2021.” Id. 1 103.
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* ARPU (Average Revenue Per User) dropped nearly
20% from Q1 to the end of Q2. Id. 117,100. Although the
Offering Documents provided preliminary estimates of
KPIs for Q2, they did not do so for ARPU. Id. 1 101.
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* NCFA (Monthly Net Cumulative Funded Accounts):
NCFA reflecting customer base and usage remained
largely flat from May through July 2021. Id. 117, 106.
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II. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) requires a
complaint to include “a short and plain statement of
the claim showing that the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). A complaint that fails to meet this
standard may be dismissed pursuant to Rule 12(b)(6).
See Fed. R. Civ. P. 12(b)(6). To overcome a Rule 12(b)(6)
motion to dismiss after the Supreme Court’s decisions in
Ashceroftv. Igbal, 556 U.S. 662,129 S. Ct. 1937, 173 L. Ed.
2d 868 (2009) and Bell Atlantic Corporation v. Twombly,
550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007),
a plaintiff’s “factual allegations [in the complaint] ‘must
... suggest that the claim has at least a plausible chance
of success.” Levitt v. Yelp! Inc., 765 F.3d 1123, 1135 (9th
Cir. 2014). The Court “accept[s] factual allegations in the
complaint as true and construe[s] the pleadings in the
light most favorable to the nonmoving party.” Manzarek
v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031
(9th Cir. 2008). But “allegations in a complaint . . . may
not simply recite the elements of a cause of action [and]
must contain sufficient allegations of underlying facts to
give fair notice and to enable the opposing party to defend
itself effectively.” Levitt, 765 F.3d at 1135 (quoting Eclectic
Props. E., LLC v. Marcus & Millichap Co., 751 F.3d 990,
996 (9th Cir. 2014)). “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Igbal, 556 U.S. at 678.
“The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more than a sheer possibility
that a defendant has acted unlawfully.” Id. (quoting
Twombly, 550 U.S. at 556).
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I1I. DISCUSSION
A. Section 11 and 12(a)(2) liability

Section 11 of the Securities Act (“Section 11”) imposes
liability on Defendants if “any part of the registration
statement . .. contained an untrue statement of a material
fact or omitted to state a material fact required to be stated
therein or necessary to make the statements therein not
misleading.” 15 U.S.C. § 77k(a). “No scienter is required
for liability under § 11.” In re Daou Sys., 411 F.3d 1006,
1027 (9th Cir. 2005). Section 12(a)(2) of the Securities Act
establishes liability for persons who offer or sell securities
by means of prospectuses or oral communications that
include untrue or misleading statements or omissions. See
1d.; see also Rafton v. Rydex Series Funds, No. 10-CV-
01171-LHK, 2011 U.S. Dist. LEXIS 707, 2011 WL 31114,
at *7 (N.D. Cal. Jan. 5, 2011). Claims under Sections 11
and 12(a)(2) of the Securities Act contain roughly parallel
elements; scienter is likewise not required for liability
under Section 12(a)(2) of the Act. See Rafton, 2011 U.S.
Dist. LEXIS 707, 2011 WL 31114, at *6.

Plaintiffs’ Second Amended Complaint abandons
claims that Robinhood’s Offering Documents were false
or misleading because they misrepresented its business
strategy (as alleged in the FAC). Instead, as stated above,
Plaintiffs assert a new theory, arguing that the Offering
Documents were rendered false or misleading because
(1) the pre-IPO declines in KPIs and declines in sources
of revenues were undisclosed and misrepresented by the
Offering Documents; and (2) investors were left in the
dark regarding composition of the company’s revenue
(skewing more heavily toward “fad-trading”), violating
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item 105 of the Act. Opp. to MTD at 3-8. These arguments
are addressed in turn below.

1. KPI, revenue, and trading volume disclosures

Plaintiffs argue that the Offering Documents
misrepresented Robinhood’s financials, as represented by
the trading volume on the platform, revenue from trading,
and key performance indicators (“KPI”) metrics. Opp.
to MTD at 9-15. Specifically, they argue that while the
Offering Documents included data showing quarter-after-
quarter growth, Defendants’ omission of “extraordinary
and material downturns in key drivers of its revenue and
KPIs in the months preceding the IPO” rendered the
Offering Documents misleading. Id. at 13.

Plaintiffs do not allege that the Offering Documents
include inaccurate reports of historical financial data, i.e.,
the data reports through the first quarter of 2021. See
generally SAC. As explained in the Court’s prior order
dismissing the First Amended Complaint, “a company’s
statements are ‘inactionable’ if they ‘merely restate
accurately reported historical information.” Docket No.
90 (quoting Irving Firemen’s Relief & Ret. Fund v. Uber
Techs., No. 17-cv05558, 2018 U.S. Dist. LEXIS 149393,
2018 WL 4181954, at *5 (N.D. Cal. Aug. 31, 2018) (cleaned
up)).! For example, the Offering Documents accurately

! The same is true for statements made that “tout” accurate
financial data. Monachellt v. Hortonworks, Inc., 225 F. Supp.
3d 1045, 1055 (N.D. Cal. 2016) (internal citations and quotations
omitted) (rejecting the argument that a firm misrepresented when
it “touted” accurate financial results without exposing the downside
impacts on growth because “disclosure[s] of accurate historical
data accompanied by general statements of optimism and failure to
disclose internal forecasts of future performance are not actionable”).
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presented historical KPI data for 2019 and 2020 and
the first quarter of 2021. SAC 1 119. And the Offering
Documents included quarterly net and transaction-based
revenue for 2019 through the first quarter of 2021. Id.
1 110. Plaintiffs did not, and do not allege falsity of the
historical data. See generally id. Plaintiffs allege, however,
that this historical data and statements made about future
performance were rendered misleading by omission of
revenue, trading volume, and KPI reporting from the
second and third quarter of 2021 which showed declines
in the business. SAC 11 109-122.

As explained in the Court’s prior order, the Securities
Act requires that “a registration statement include
financial statements only if they are more than 135 days
old. Further, SEC regulations give companies 45 days
after the end of a quarter to report quarterly results
and do not generally require the disclosure of interim
quarterly results.” Docket No. 90 (Order granting Def’s
MTD the FAC (“MTD Order”) at 11 (citing City of Warren
Police & Fire Ret. Sys. v. Natera Inc., 46 Cal. App. 5th 946,
954, 259 Cal. Rptr. 3d 890 (2020) (cleaned up)). In other
words, a company need not include a quarterly reportin a
registration statement unless that quarter ended less than
45 days before the IPO, and the company has additional
time to submit underlying financial statements. See id.

The Initial Public Offering occurred on July 30, 2021,
after the Registration Statement was deemed effective on
July 28, 2021. SAC 11 3, 68. Accordingly, Robinhood was
not obligated to disclose the results of the quarter ending
in June (Q2 2021) until mid-August; and the interim results
for the third quarter, i.e., July (first month of Q3 2021) were
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also not obligated to be disclosed until mid-November.
However, an omission claim does arise when disclosure of
information is “necessary to make the statements made,
in light of the circumstances under which they were
made, not misleading.” Retail Wholesale & Dep’t Store
Union Loc. 388 Ret. Fund v. Hewlett-Packard Co., 845
F.3d 1268, 1278 (9th Cir. 2017) (internal quotations and
ellipses omitted). The speaker must have “affirmatively
create[d] an impression of a state of affairs that differs
in a material way from the one that actually exists.” Id.
at 1278 (citation omitted). To this end, and as previously
explained by the Court, inclusion of such out-of-quarter
or intra-quarterly reports are only rendered necessary
to the extent that they reflect declines so extraordinary
as to be unusual and indicative of larger future trends
when viewed in context of the company’s historical data.
MTD Order at 11-13 (citing In re Apple Inc. Sec. Litig.,
No. 19-CV-02033-YGR, 2020 U.S. Dist. LEXIS 96953,
2020 WL 2857397, at *9 (N.D. Cal. June 2, 2020); In re
Lyft Inc. Sec. Litig., 484 F. Supp. 3d at 773).

a. Insufficiencies in the prior complaint

Regarding the FAC, the Court found that Plaintiffs’
allegations about omitted financial metrics did not satisfy
the “historically extraordinary” standard. /d. The omitted
information was in the wrong timeframe, did not reflect
declines in several performance metrics, and, where
declines existed, the complaint lacked sufficient context
to show that the decline was extraordinary relative to the
company’s historical performance. See id. Specifically,
although the FAC alleged that revenue from the entire
third quarter declined relative to the previous quarter, this



126a

did not address the relevant time period—i.e., the months
leading up to the filing of the Offering Documents on July
28, 2021. Id. As to allegations regarding revenue for the
second quarter, the revenue decline from just one quarter
could have been merely “seasonal or aberrational.” Id.
As to the KPIs, the allegations showed certain KPIs did
not decline in the alleged period (Assets Under Custody
“AUC” increased in June 2021 before decreasing in July,
and Net Cumulative Funded Account “NCFA” remained
flat). Id.

The Court recognized that Plaintiffs did include
allegations showing a decline in the Monthly Active Users
“MAU,” Average Revenue Per User “ARPU,” and crypto
trading volume. /d. However, Plaintiffs failed to provide
contextual information to show why those declines were
extraordinary relative to the company’s historical data,
i.e., that they were indeed unusual and/or otherwise
indicative of larger future trends. Id. (citing In re Apple
Inc. Sec. Litig., No. 19-CV-02033-YGR, 2020 U.S. Dist.
LEXIS 96953, 2020 WL 2857397, at *9 (N.D. Cal. June
2, 2020); In re Lyft Inc. Sec. Litig., 484 F. Supp. 3d at
773)). As to the cryptocurrency trading, Plaintiffs also
“failled] to explain how the May to July 2021 decline in
cryptocurrency trading was unique to Robinhood rather
than a general trend which would have been known by
the public and any reasonable investor.” Id. All in all, the
Court explained that the Plaintiffs would need to amend
their complaint to show why the data was so historically
extraordinary as to render an intra-quarterly disclosure
necessary.
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b. New allegations contextualizing declines

Plaintiffs argue that their amended complaint includes
sufficient contextual information to show that the declines
in omitted financials were “extraordinary and indicative of
larger future trends known to the management” requiring
disclosure. MTD Opp. at 9-12. Defendants argue that the
omitted information was not extraordinary, and no such
disclosure was required. See Reply at 13-15. The Court
finds Plaintiffs fail to state a claim on this basis because
much of the complaint restates allegations previously
dismissed by the Court as insufficient to state a claim,
and the new allegations, when viewed against the proper
baseline (the pre-frenzy company financials), do not reflect
results so extraordinary as to warrant out-of-quarter
disclosure.

Many of the allegations in the Second Amended
Complaint are restatements of allegations already
provided in the First Amended Complaint, though
sometimes adding details. See, e.g., SAC 1100 (quantifying
that the decline in ARPU previously alleged ($137in Q1 to
$111.70 in Q2), amounted to a 20% decline). The repeated
allegations include: that MAU declined 19% from May to
July 2021. (FAC 1 129; SAC 11 7, 98-99); AUC declined
7% from Q1 2021 to Q2 2021, aside from a bump in AUC
in June 2021 (FAC 1 135; SAC 11 7, 103-104); ARPU
declined nearly 20% from the first to second quarter of
2021 (FAC 1 134; SAC 11 7, 100); NCFA remained flat
through May, June, and July 2021 (FAC 1 138, 117, 106);
Cryptocurrency trading volume declined 76% in June
2021 and an additional 56.67% drop in July--90% in total.
(FAC 11 12, 131-32; SAC 11 84, 130).



128a

Plaintiffs now add the following allegations. Plaintiffs
allege the decline in MAU was “highly unusual”? because
Robinhood had “rarely, if ever, experienced back-to-back
months of declining MAU of similar magnitude” (i.e.,
11.65% and 8.45% respectively). SAC 11 98-99. Plaintiffs
also add the allegation that a 7% AUC decline from June
(last month of Q2) to July (first month of Q3), aside from
the one-time bump in June, stands “in stark contrast to
the unbroken string of rising AUC that occurred prior to
July 2021.” Id. 1103. Plaintiffs allege that these declines in
KPIs were extraordinary and indicative of future trends
when viewed in context of each other and the declines in
revenue and trading volume. SAC 11 99, 105. Plaintiffs
also allege that, in addition to the decline in revenue from
crypto trading that was previously alleged, FAC 1 133,
revenue from equities and options trading also fell from
Q1 (January to March) to Q2 (April to June) by 34%.
SAC 1 83. Plaintiffs also add that, in addition to the fall
of the eryptocurrency volume previously alleged, FAC
1 131, equities trading volume fell (33% decline from Q2
(April to June) to early Q3 (July to September)). SAC 183.
Plaintiffs also add that the Robinhood cryptocurrency
trading volume decrease in June at a rate of 40% and 31.5%
in July far exceeded the fall experienced by the industry
as a whole which was due to a regulatory crackdown in
China. SAC 186 & n.2.

2 Adding the label “highly unusual” alone does not help Plaintiffs’
claim as this would be merely a conclusory allegation. See Wilkins v.
California, No. 20-CV-1939, 2022 U.S. Dist. LEXIS 128915, 2022 WL
2834291, at *1 & n.1 (N.D. Cal. July 20, 2022) (Chen, J.) (discussing
the difference between conclusory and factual allegations).
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These added allegations (even accepted as true) are
insufficient to state a claim that the out-of-quarter reports
were so extraordinary, unusual, or indicative of larger
future trends as to warrant disclosure.

On the one hand, the cases that the parties cite in
their briefs on this issue stand for the principle that
simultaneous declines in multiple financial indicators
could render disclosure of out-of-quarter reports
necessary. For example, in Kapps v. Torch Offshore, Inc.
379 F.3d 207, 219 (5th Cir. 2004), in determining that a 60%
decline in gas prices did not warrant disclosure, the court
found it relevant that there was no simultaneous negative
impact on revenue along with the price drop—making it
reasonable to view the decline as an anomaly, showing
fluctuation but not a pattern of decline. This implies that,
conversely, the presence of a simultaneous revenue drop
could require disclosure. See id. In In re Turkcell Iletisim
Hizmetler A.S. Sec. Litig., 202 F. Supp. 2d 8, 13 (S.D.N.Y.
2001), in determining that a 9% drop in income for the
company was not sufficiently extreme so as to warrant
disclosure, the court noted that there was no drop in any
other financial indicator, suggesting there was no “known
trend” to disclose. And in Franchi v. SmileDirectClub,
Inc., 633 F. Supp. 3d 1046, 1069-1071 (M.D. Tenn. 2022)
the court found that out-of-quarter reporting disclosure
was indeed warranted where three financial metrics
indicated a downward trend in the business leading up
to the IPO (though the court did not explicitly state that
it was the compounding nature that rendered disclosure
necessary). See td. This line of cases would suggest that
the decline in KPIs, trading volume, and revenue—when
view collectively, could warrant disclosure.
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However, the omitted data that Plaintiffs point to does
not show a persistent decline in multiple financial metries
when viewed against the proper baseline.

As Kapps instructs, the declines Robinhood experienced
in the second and third quarter of 2021 should be viewed
not myopically, but in context of the unprecedented spike
that Robinhood experienced in its business earlier that
year because of the “fad-trading” events. See 379 F.3d at
211-13, 216, 218. In Kapps, the court held that a 60% drop
in the price of natural gas in the months leading up to the
IPO was not so extraordinary as to require out-of-quarter
disclosures. See id. In determining that disclosure was
not warranted, the court considered the fact that, before
the drop in price from $10 to $4.50, there was a sharp
increase in prices (from $2 to $10). Id. at 211. When the
decline was viewed in context of the preceding sharp
increase, the decline was better seen as a correction to
the previous spike and not a downturn in the business.
See id. at 211-13. The same is true here. By Plaintiffs’
own account, Robinhood experienced an extreme and
unprecedented spike in business in early 2021 because
of the meme stock and Dogecoin events. SAC 114, 72-73,
76-77, 82. Specifically, from January to February 2021
Robinhood experienced a nearly 50% increase from the
previous quarter in trading revenue, resulting in part
from the meteoric rise of GameStop stock, AMC stock
(which, for example, jumped 300% in one day on January
27), and Bed Bath & Beyond stock. Id. 11 72-77, 82. And
from January to May 2021, Robinhood experienced a spike
in ceryptocurrency trading on the platform, increasing
its revenue from trading of the currency alongside the
Dogecoin event. Id. 11 78-82. To illustrate how substantial



131a

the Dogecoin event was, during that time, the value of
the Dogecoin increased from half of a cent to 73 cents
at its height. Id. 11 79, 81. And cryptocurrency revenue
increased from $12 million to over $85 million. Id. 1 82.

Accordingly, the proper question is not how financials
leading up to the IPO compare to the financial metries
during the immediately preceding fad-trading spike, but
how they compare to the company’s historical performance,
i.e., financials for a longer period. This comparison places
the prior unprecedented spike and the subsequent decline
in proper context.

i. Equities and options trading

When viewed against the pre-spike numbers, these
declines are modest or non-existent. Specifically, while
revenue from equities and options trading (payment for
order flow or “PFOF?”) fell from $331 million in Q1 2021
to $216.6 million in Q2 2021 (34.5%), the Q2 number was
just 1.5% less than the PFOF revenue in Q4 2020 ($222
million). SAC 1 83. Plaintiffs have not cited, nor is the
Court aware of, any case finding such a small decline
to be extraordinary. In a similar vein, the equities-only
trading revenue for Q2 2021 ($52 million) fell within the
range of typical equities revenue for the company—which,
beginning in 2020, spanned from $31.6 million to—setting
aside the meme stock event—to a high of $80 million. See
Prospectus at 144, 149; MTD Ex. 3, Q2 2021 Form 10-Q;
Ex. 4, Q3 2021 Form 10-Q. In other words, the options
and equities trading metrics that Plaintiffs argue were
extraordinary enough to require disclosure were in-line
with the company’s historical performance, setting aside
the unprecedent meme stock event.
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ii. Key Performance Indicators

In turning to the KPIs, although there were declines
from June to July in the KPIs, Robinhood actually
experienced an increase in MAU and AUC compared
to the first quarter of 2021. Specifically, for the months
ended March 31, 2021, there were 17.7 million MAU
(compared to 19.5 million in July and 21.3 million in
June). Compare Prospectus at 133 with SAC 1 98. AUC
also increased in July compared to Q1 ($94.7 billion vs.
$80.9 billion). Compare Prospectus at 133 with SAC 1103.
Accordingly, the MAU and AUC metrics more accurately
reflect historical fluctuations as opposed to an “observed
pattern” that would warn the management of persistent
trends necessary to warrant disclosure. In re Restoration
Robotics, Inc. Secs. Litig., 417 F. Supp. 3d 1242, 1263
(N.D. Cal. 2019) (internal citations and quotations omitted)
(finding a single decline insufficient to require out-of-
quarter disclosure).

Moreover, Plaintiffs cannot complain that investors
were in the dark about these metrics for June, as
Robinhood disclosed MAU and AUC metries for June 2021
in their Offering Documents. Prospectus at 136. Plaintiffs
also do not point to any authority for the proposition that a
back-to-back decline in MAU in June and July necessarily
renders a decline extraordinary. See Opp. at 9-11. Given
that the back-to-back declines occurred immediately
after a large spike in the company’s business, these
declines again reflect not an unprecedented declining
trend warranting disclosure, but more likely a correction
back to normal levels. See Kapps, 379 F.3d at 211-13, 216,
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218 (decline in metrie should be considered in context of
preceding spike).?

iii. Cryptocurrency trading volume

In regard to trading volume, plaintiffs also add
allegations that the decline in cryptocurrency trading
volume Robinhood experienced from the end of Q2 to
Q3 far exceeded the fall experienced by the industry as
a whole. SAC 1 86 & n.2. Specifically, Plaintiffs add that
the industry experienced downturns of 40% in June and
31.5% in July 2021 due to regulatory crackdowns in China.
Id. 186 & n.2. Robinhood, on the other hand, saw a 76%
decline in trading volume from May to June and another
56% decline from June to July. Id. 11 85-86. Robinhood
argues that Plaintiffs assertion that Robinhood’s declines
“far exceeded those in the industry as a whole” (SAC 1 6) is
“conclusory” and “not backed up with any data or figure,”
Reply at 11 (citations omitted). But this is not persuasive
as Plaintiffs do include facts regarding relative declines
that support their allegation (see SAC 1 86 & n.2). Still,
the trading volume that Robinhood saw in June and July,
as substantial as they were, fell in line with its historical

3 Plaintiffs also suggest that it was misleading for Robinhood
not to provide preliminary estimates of ARPU for Q2 2021. SAC
1 101. But ARPU is calculated from quarterly revenue and NCFA,
see Prospectus at 28, which were each disclosed for Q2 in the
Offering Documents, ¢d. at 30, so a reader could determine the Q2
decline in ARPU. See In re Netflix, Inc. Sec. Litig., No. C 04-2978,
2005 U.S. Dist. LEXIS 30992, 2005 WL 3096209, at *9 (N.D. Cal.
Nov. 18, 2005) (dismissing claims where data allowed investors to
calculate allegedly omitted information). Further, the Court already
determined that the decline in ARPU was not exceptional or out of
line with past fluctuations. MTD Order at 12.
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metrics. Specifically, the low in July 2021 of $13 billion in
trading volume was within the normal range of trading
when compared to the March 2021 (pre-Dogecoin spike)
trading volume of $16 billion.* Additionally, following
the IPO, the trading volume increased to $22 billion in
August 2021, and then leveled off in September 2021 at
$16 billion.® It is difficult to say that the decline in trading
volume in July 2021 was representative of a persistent
downward trend when, in the following month, the trading
volume rose again and then leveled out by September to
pre-Dogecoin spike numbers. This appears to represent,
if anything, fluctuations back to the mean.

Allin all, the metries available to Robinhood regarding
the PFOF revenue, trading volume, AUC, and MAU do not
reflect, in proper context, an extraordinary or persistent
decline in its business; the metrics show increases in MAU
and AUC from the months prior to the decline followed
by the leveling off after a huge and unprecedented spike.
And while Plaintiffs allege that the declines were “highly
material” because they “coincide[ed] with the end of the
meme stock and Dogecoin fads,” SAC 199—it is precisely
that additional context which renders the declines as not
indicative of an extraordinary downward trend as to
mandate out-of-quarter reporting.

4 See Robinhood Monthly Metrics (Released with Q2 2022
Form 10-Q), available at https://s28.q4cdn.com/948876185/files/
doc_downloads/Monthly/March-2022-Metrics.pdf (last visited
January 21, 2024).

> Id.
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iv. Impact of risk warnings and
disclosures

In addition to the fact that Robinhood’s metrics do not
show a historically extraordinary decline warranting out-
of-quarter disclosures, Robinhood also properly disclosed
future risks and downward trends of the metrics. See, e.g.,
Prospectus at 37. As the Court previously explained in its
last order granting Defendant’s motion to dismiss, see MTD
Order at 12-13, under the “bespeaks caution” doctrine, “a
court can rule as a matter of law (typically in a motion to
dismiss for failure to state a cause of action or a motion
for summary judgment) that defendants’ forward-looking
representations contained enough cautionary language or
risk disclosure to protect the defendant against claims
of securities fraud.” In re Worlds of Wonder Sec. Litig.,
35 F.3d 1407, 1413 (9th Cir. 1994) (internal citations
and quotations omitted). While “blanket warnings that
securities involve a high degree of risk [are] insufficient
toward against a federal securities fraud claim,” “precise
cautionary language which directly addresses itself to
future projections, estimates or forecasts in a prospectus”
do not constitute a misrepresentation. Id. at 1414.

As to the potential for downward trends in KPIs and
revenue rates, among other warnings including in the
Prospectus, Robinhood reported that it expected its
growth rates in these metries to decline significantly in
the future:

We have grown rapidly over the last few
years, and therefore our recent revenue
growth rate and financial performance should
not be considered indicative of our future
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performance. In particular, since March 2020,
we have experienced a significant increase
in revenue, MAU, AUC and Net Cumulative
Funded Accounts.

The circumstances that have accelerated the
growth of our business may not continue in
the future, and we expect the growth rates
wm revenue, MAU, AUC and Net Cumulative
Funded Accounts to decline in future periods,
and such declines could be significant.

We anticipate the rate of growth in these Key
Performance Metrics [i.e., Net Cumulative
Funded Accounts, MAUs, and Assets Under
Custody (AUC)] will be lower for the period
ended September 30, 2021, as compared
to the three months ended June 30, 2021...
due to the exceptionally strong interest in
trading, particularly in cryptocurrencies, we
experienced in the three months ended June
30, 2021 and seasonality in overall trading
activities.

SAC 11 121, 123, 125, Prospectus at 31, 37. As the
Court previously explained, these disclosures were not
misrepresentations on their own, notwithstanding that
they indicate a slowing of growth as opposed to a decline
in metrics. MTD Order at 13-14. Importantly, with respect
to the downturns in cryptocurrency trading and revenue,
a major factor in the decline of Robinhood’s KPIs, the
company warned of the possibility of absolute declines:
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The prices of cryptocurrencies are extremely
volatile. Fluctuations in the price of various
cryptocurrencies may cause uncertainty in the
market and could negatively impact trading
volumes of cryptocurrencies, which would
adversely affect the success of RHC’s business,
financial condition and results of operations.

The cryptocurrency markets are volatile, and
changes in the prices and/or trading volume of
cryptocurrencies may adversely impact RHC’s
growth strategy and business. In addition,
while we have observed a positive trend in the
total market capitalization of cryptocurrency
assets historically, driven by increased adoption
of eryptocurrency trading by both retail and
institutional investors as well as continued
growth of various non-investing use cases,
historical trends are not indicative of future
adoption, and it is possible that the adoption
of cryptocurrencies may slow, take longer to
develop or never be broadly adopted, which
would negatively impact our business, financial
condition and results of operations.

For the three months ended March 31, 2021,
17% of our total revenue was derived from
transaction-based revenues earned from
cryptocurrency transactions, compared to 4%
for the three months year ended December 31,
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2020. While we currently support a portfolio
of seven cryptocurrencies for trading, for
the three months ended March 31, 2021, 34%
of our cryptocurrency transaction-based
revenue was attributable to transactions in
Dogecoin, as compared to 4% for the three
months ended December 31, 2020. As such, in
addition to the factors impacting the broader
cryptoeconomy described elsewhere in this
section, RHC’s business may be adversely
affected, and growth in our net revenue earned
from cryptocurrency transactions may slow or
decline, if the markets for Dogecoin deteriorate
or if the price of Dogecoin declines, including as
aresult of factors such as negative perceptions
of Dogecoin or the increased availability of
Dogecoin on other eryptocurrency trading
platforms.

SAC 11 128-30, Prospectus at 78-79. These warnings
are significant when viewed in context of the company’s
financials before, during, and after the Dogecoin spike.
See, e.g., Worlds of Wonder, 35 F.3d at 1418-19 (finding that
the issuer was not required to estimate the proportion of a
change in its revenues that was due to temporary factors,
nor “the precise extent of [an] anticipated revenue drop”);
In re Aldus Sec. Litig., No. 1993 U.S. Dist. LEXIS 5008,
1993 WL 121478, at *6 (W.D. Wash. Mar. 1, 1993) (“Aldus
had no duty to reveal the specific amount of projected
amortization cost increases.”).’

6 To this end, the Court previously rejected identical allegations
that the risk disclosures were in and of themselves misleading
because those statements used contingent language such as “may”
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Accordingly, these disclosures are not actionable in and
of themselves for failure to predict with exact certainty
the level of downturns the company would face under
the bespeaks caution doctrine. More importantly, the
disclosures, if anything, served to put investors on notice
that Robinhood’s trading revenues would be substantially
lower in the second and third quarters of 2021 than in the
first quarter of 2021.

2. Item 303

Plaintiffs relatedly argue that Robinhood’s failure to
disclose the metrics regarding KPIs, trading volume, and
revenue violated Item 303 of Regulation S-K.

Item 303 requires disclosure of “any known trends
or uncertainties that have had or that the registrant
reasonably expects will have a material favorable or
unfavorable impact on net sales or revenues or income
from continuing operations.” MTD Order at 20; 17
C.F.R. § 229.303(b)(2)(ii). A “trend” under Item 303 is
an “observed pattern that accurately reflects persistent
conditions of the particular registrant’s business
environment.” In re Restoration Robotics, Inc. Secs.
Litig., 417 F. Supp. 3d 1242, 1263 (N.D. Cal. 2019) (internal
citations and quotations omitted). Accordingly, the inquiry
to discernif a “trend” exists warranting disclosure under
Item 303 is akin to the inquiry under Section 11 generally
in determining whether out-of-quarter disclosures were
extraordinary enough to require disclosure. As explained

or “could” when those events had already come to pass given that
the complained-of omissions were not historically extraordinary
requiring disclosure. Compare FAC 11158-161 with SAC 11 127-130;
accord MTD Order at 9, 16-18. The same is true here.
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above, the complained-of omissions were not so persistent
as to require disclosure.

The cases cited by Plaintiffs in opposition do not
warrant a different result. In Franchi, 633 F. Supp. 3d
1046, 2022 WL 4594575, at *10, the court there determined
that the sudden downward trend in three financial metries
in the quarter warranted out-of-quarter disclosure.
However, as explained above, the complained-of metrics
do not actually show a significant decline in multiple
financial metrics for the company, but a correction back
to the company’s pre-spike numbers. Section I11.A.1.b.

In re Facebook, Inc. IPO Securities and Derivative
Litigation, 986 F. Supp. 2d 487, 511-13 (S.D.N.Y. 2013) is
distinguishable, as there, the court found that the omitted
information required disclosure not because of its content,
but because of the company’s internal reaction to the
metrics it had in-hand at time of the IPO. Specifically, in
Facebook, the company had seen a change in the number
of Daily Active Users on the desktop version of the website
(compared to increasing mobile usage) leading up to the
IPO. Id. at 511. This was material because the company
derived revenue from advertisements for desktop users. 1d.
The court was primarily persuaded that this constituted a
material adverse trend that needed to be disclosed in the
TPO because Facebook’s senior leadership was adamant
that the change warranted making emergency calls to
a select group of investors, namely underwriters and
institutional investors (the “Syndicate Analysts”), before
the IPO. Id. at 513-14. The court reasoned that if the
decline was serious enough to “warrant emergency calls”
then that supported the claim that it was a trend under
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Item 303. Id. The decline in desktop users occurred during
the second quarter of 2012, resulting in lower revenue
projections, and this was exacerbated by the decision in
the same quarter that reduced the average amount of ads
displayed to users on some pages. Id. at 500. Because of
this, the company cut its internal revenue projects by 8.3%
for the quarter and remainder of the year. Id. at 500-501.

Notably, Facebook’s most senior executives determined
that the change was so significant that it warranted
disclosure to the Syndicate Analysts. Id. at 501. For
example, the treasurer sent an email to employees with the
subject line “Q2 estimates from analysts IMPORTANT
PLS THIS MORNING.” Id. at 501. And the treasurer
stated that the Morgan Stanley bankers immediately
needed to see the “q2-q4 by quarter revenue estimates
from the analysts for whom we have detailed models.” Id.
at 501. Thereafter, the executives stated that Facebook
needed to provide the new revenue figures to the Syndicate
Analysts so they could revise models based on the new
information and provide to the company’s largest potential
investors. Id. On one of these calls, the treasurer stated:

I wanted to make sure you saw the disclosure
we made in our amended filing. The upshot of
this is that we believe we are going to come in
[on] the lower end of our $1.1 to $1.2 bn range
for Q2 based upon the trends we described
in the disclosure. A lot of investors have
been focused on whether the trend of ad
impressions per user declining (primarily
as a result of mobile) was a one-time, or
continuing, occurrence. As you can see from
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our disclosure, the trend is continuing. You can
decide what you want to do with your estimates,
our long term conviction is unchanged, but in
the near term we see these trends continuing,
hence our being at the low end of the $1,100 +
$1,200 range.

Id. at 502 (emphasis added). In short, in Facebook, there
was a significant trend, not a correction, and management
knew and acknowledged it as such. Here, there was what
appears to be a correction and not a sustained trend.
And there is no allegation that executives internally
recognized and understood that the metries they had at
the time of the IPO constituted a persistent downward
trends warranting modifications of future projections. In
re Facebook is inapposite.

In a similar vein, Plaintiffs also raised at the motion
hearing that these declines in KPIs must have been
significant, because sophisticated analysts, based on
information available to them, were not expecting
Robinhood’s business to decline as significantly as it
did in late 2021. But Plaintiffs point to no authority that
analysts being incorrect about the future of a business
necessarily evidences that omitted information was
historically extraordinary.” Unfulfilled predictions of
analysts alone do not retrospectively establish historically

" This is particularly true given that Robinhood operates in the
volatile market of cryptocurrency, which, as warned of in the ITPO
documents and as is generally known to investors, is especially
vulnerable to unexpected ebbs and flows of trading. It is not
outlandish that analysts might be unable to predict every downturn
in a business; this market is unpredictable.
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extraordinary information that mandates out-of-the
ordinary disclosures.

In summation, the complained of declines were not
historically extraordinary when viewed in context of
the company’s overall financials (as opposed to the
unprecedented spike in early 2021). Further, Robinhood
made adequate disclosures of risk that, under the
bespeaks doctrine, do not trigger liability under Item 105.
These disclosures further put investors on notice of the
possibility of downward trends. Accordingly, the Court
dismisses Plaintiffs’ claims under Section 11 premised
upon omissions of declines in KPIs, revenue, and trading
volume.

B. Change in Composition of Revenue

Plaintiffs also argue that Robinhood violated disclosure
duties under Item 105 of the regulations requiring
disclosure of “the material factors that make an investment
in the registrant or offering speculative or risky.” Opp. at
17-22; 17 C.F.R. § 229.105. Specifically, Plaintiffs allege
that the Offering Documents did not properly disclose the
extent to which the business had become “dominated by
fad trading in so-called meme stocks such as GameStop
and the novelty cryptocurrency Dogecoin.” SAC 113, 5-7,
70. Robinhood argues that in light of the publicly available
information regarding the fad-trading events and the
information in the Offering Documents, Plaintiffs have
failed to state a claim. MTD at 10-12; Reply at 4-9.

As Robinhood notes, these trading events were
amongst the biggest news stories of the year. See, e.g.,
Year in Review: A Look Back at the Biggest News of 2021,
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Wall Street Journal (Dec. 19, 2021), available at https://
wWww.wsj.com/story/a-look-back-at-the-biggest-news-of-
2021-28c7¢827 (last visited November 12, 2023); Nicole
Lyn Pesce, Google’s 2021 Year in Search: AMC and
GME stocks, Dogecoin, stimulus checks and shortages
domainated queries, MarketWatch (Dec. 11,2021), available
at https:/www.marketwatch.com/story/googles-2021-
year-in-search-ame-and-gme-stocks-dogecoin-stimulus-
checks-and-shortages-dominated-queries-11638950486
(last visited November 12, 2023); Stan Choe, Dogecoin
has its day; cryptocurrency is latest ‘meme’ craze, AP
News (Apr. 20, 2021), available at https:/apnews.com/
article/cryptocurrency-technology-business-8462b437bb9
ddaf821e49aff7a2bebd6 (last visited November 12, 2023).%
And Robinhood included information about the volatility
regarding the trading frenzies—including lawsuits filed
against Robinhood and congressional inquiries—in its
Offering documents. Prospectus at 42-43, 53-54, 56, 206-
207. Robinhood also disclosed the existence of bubbles
from the meme stock event and information about the
Dogecoin event in the Offering Documents. See, e.g.,
Prospectus at 42-43, 206-207 (meme stock events);
Prospectus at 79 (Dogecoin event). Plaintiffs appear to
acknowledge the highly publicized nature of these events
in their complaint. See, e.g., SAC 11 70-85. Accordingly, a
reasonable investor would have been aware of the meme
stock and Dogecoin events in early 2021; these events, also
disclosed in the Offering Documents, cannot support a

8 Plaintiffs do not object to the Court taking judicial notice to the
media reports cited in Defendants’ brief for the purpose of showing
that the information contained in them was available to the market.
Opp. at 8 n.4.
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securities claim. Rubke v. Capitol Bancorp Ltd., 551 F.3d
1156, 1163 (9th Cir. 2009) (explaining that it is axiomatic
that there can be no omission claim when the allegedly
undisclosed information was in the public domain before
the IPO).

Plaintiffs argue that, notwithstanding this publicly
available information, Defendants had a duty to disclose
that the company’s dependency on cryptocurrency
trading and particularly on Dogecoin trading had grown
in Q2 2021. Opp. at 21. Specifically, Robinhood provided
preliminary revenue results for Q2 2021, but did not
provide a breakdown of the transaction-based revenue by
type for that quarter. Id. Accordingly—investors did not
know that cryptocurrency trading revenue increased to
52% of its total trading revenue, up from 21% in Q1 2021.
And investors were likewise unaware, Plaintiffs argue,
that the cryptocurrency trading that was attributable to
Dogecoin trading increased from 34% in Q1 to 62% in Q2
2021. Id. Plaintiffs summarize this theory:

[A]lthough an investor might have anticipated
a decline in cryptocurrency trading volume
on Robinhood’s platform (and revenue from
Transaction Rebates) in Q3 2021, due to the end
of the Dogecoin rally . . . without knowing that
Robinhood’s dependence on cryptocurrency
trading, and Dogecoin in particular, had
increased exponentially in Q2 2021, an investor
did not have any reason to anticipate a decline
in cryptocurrency trading volume of the
magnitude experienced by Robinhood in the
two months prior to the IPO or the material
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impact that decline was reasonably likely
to have on Robinhood’s Q3 2021 revenue,
especially in light of the simultaneous collapse
in PFOF from equities trading.

Id. at 22.

Defendants rebut that there is no Item 105 violation
here because Item 105 requires disclosure of risk
factors, not present performance indicators. Reply at
3-4. Defendants cite to City of Pontiac Policemen’s &
Firemen’s Ret. Sys. v. UBS AG, 752 F.3d 173 (2d Cir.
2014) for the proposition that the company need only
disclose underlying risk factors, i.e., factors that could
cause material future adverse events and not present
performance indicators. Id. However, this case is not
analogous. In City of Pontiac, the court considered
whether Item 105 (then known as Item 503(c)) was violated
where the defendant company was involved in a cross-
border tax scheme. City of Pontiac, 752 F.3d at 183. The
company disclosed that the DOJ was investigating the
company regarding the scheme, but Plaintiffs argued
that the defendants were required to disclose that UBS
was, in fact, engaged in an ongoing tax evasion scheme to
satisfy Item 105. Id. at 183-84. The court found that there
was no obligation to disclose “uncharged, unadjudicated
wrongdoing,” as “disclosure is not a rite of confession.” Id.
at 184. Accordingly, by disclosing involvement in multiple
legal proceedings indicating potential exposure to defense
costs, UBS complied with obligations under the Securities
Act. Id. Here the disclosure Plaintiffs identify would not
have been an admission of wrongdoing in regard to an
ongoing legal investigation, but rather, a shift in revenue
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source which in and of itself would not be a confession. City
of Pontiac does not insulate the Defendants from liability.

Still, it is difficult to see how a reasonable investor
would be unaware of the potential risk for Robinhood’s
business caused by a decline in cryptocurrency trading,
and specifically Dogecoin, given the disclosures made.
Robinhood specifically disclosed the significance of
cryptocurrency trading to its business and risks
associated with the declining trading volumes:

Trading activity was particularly high during
the first two months of the 2021 period, returning
to levels more in line with prior periods during
the last few weeks of the quarter ended June
30, 2021, and remained at similar levels into
the early part of the third quarter. We expect
our revenue for the three months ending
September 30, 2021 to be lower, as compared
to the three months ended June 30, 2021, as a
result of decreased levels of trading activity
relative to the record highs in trading activity,
particularly in cryptocurrencies, during
the three months ended June 30, 2021, and
expected seasonality. . . . We anticipate the rate
of growth in these Key Performance Metrics
will be lower for the period ended September
30, 2021, as compared to the three months
ended June 30, 2021, due to the exceptionally
strong interest in trading, particularly in
cryptocurrencies, we experienced in the three
months ended June 30, 2021 and seasonality in
overall trading activities.
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Prospectus at 31 (emphasis added). Robinhood also stated:

A substantial portion of the recent growth in
our net revenues earned from cryptocurrency
transactions is attributable to transactions
in Dogecoin. If demand for transactions in
Dogecoin declines and is not replaced by new
demand for other cryptocurrencies available for
trading on our platform, our business, financial
condition and results of operations could be
adversely affected.

Prospectus at 79 (emphasis added).

To add to this disclosure, the magnitude of the Dogecoin
trading was described. Investors were on notice of the fact
that Robinhood’s business had substantially shifted to
rely more on cryptocurrency trading and more acutely,
Dogecoin in Q1 2021. Specifically, Robinhood disclosed
that a disproportionate fraction of its cryptocurrency
volume in Q1 (34%) was composed of trades in Dogecoin.
Id. That disclosure was picked up and widely reported
in the media. For example, one Business Insider article
had a headline reading: “Robinhood says dogecoin
accounted for 34% of its cryptotrading revenue in the 1st
quarter and lists declining interest in the meme token
as a risk in its highly anticipated IPO filing.” Emily
Graffeo, Robinhood says dogecoin accounted for 34% of
its crypto-trading revenue i the 1st quarter, and lists
declining interest in the meme token as a risk in its highly
anticipated IPO filing, Business Insider (July 2, 2021),
available at https://www.businessinsider.in/stock-market/
news/robinhood-says-dogecoin-accounted-for-34-of-its-
crypto-trading-revenue-in-the-1st-quarter-and-lists-
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declining-interest-in-the-meme-token-as-a-risk-in-its-
highly-anticipated-ipo-filing/articleshow/84048671.cms
(last visited November 16, 2023).” Additionally, the price
of Dogecoin is publicly available information, meaning
investors would be aware of price volatility. See In re
SeaChange Int’l Inc., 2004 U.S. Dist. LEXIS 1687, 2004
WL 240317, at *14-15 (D. Mass. Feb. 6, 2004) (considering
public availability of information in determining whether
statements made were misleading).

The Court previously held that the disclosures by
Robinhood were sufficient to make a reasonable investor
aware of the significance of cryptocurrency trading to
Robinhood’s business and risks associated with declines
in Dogecoin and cryptocurrency. See Docket No. 90 at
15-16. Nothing changes that determination.

Namely, authority cited by Plaintiffs do not present
a good reason to reconsider that finding. For example,
Mingbo Cai v. Switch, Inc., No. 2:18-cv-1471, 2019 U.S.
Dist. LEXIS 116702, 2019 WL 3065591, at *5-6 (D. Nev.
July 12, 2019) does not support Plaintiffs’ case. There, the
court determined that Plaintiffs stated a Section 11 claim
premised upon a failure to disclose the company’s switch in
its sales strategy to focus on hybrid cloud solutions, which
presented new complications and required engineering.
Id. The offering documents there discussed that hybrid
cloud solutions could present a remarkable growth
opportunity but did not disclose the shift in business
to focus on that strategy. Id. Here, the shift in types of

9 Plaintiffs again do not oppose the Court taking judicial notice
of media reports, so long as not for the truth asserted therein. Opp.
at 8 n4.
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trading occurring on Robinhood’s platform does not reflect
a shift in Robinhood’s business strategy, but a change in
user behavior unprompted by Robinhood. In that sense,
there was no shift in strategy to report. Additionally,
here, unlike in Mingbo Cai, investors were made aware
of the shift. Specifically, Robinhood disclosed its revenue
breakdowns from Q1 2021, showing an increase in revenue
from cryptocurrency trading, thus putting investors
on notice that the company was becoming more heavily
reliant on this form of trading than in the past. See SAC
7 115. And further, Robinhood explicitly disclosed that
cryptocurrency transaction revenue was accounting for
an increased portion of its total revenue, and particularly,
that Dogecoin was a large percentage of that increase.
Prospectus at 79. Robinhood stated:

For the three months ended March 31, 2021,
17% of our total revenue was derived from
transaction-based revenues earned from
cryptocurrency transactions, compared to 4%
for the three months year ended December 31,
2020. While we currently support a portfolio
of seven cryptocurrencies for trading, for the
three months ended March 31, 2021, 34% of
our cryptocurrency transaction-based revenue
was attributable to transactions in Dogecoin,
as compared to 4% for the three months ended
December 31, 2020.

Id. Sounlike in Mingbo Cai where investors were unaware
of the shift in business, Robinhood disclosed that its
business had shifted toward cryptocurrency trading—and
even more acutely—to Dogecoin trading in particular.
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And Robinhood provided information as to the magnitude
of that trading. While the proportion of that revenue
continued to increase in the following quarter, investors
were made aware of the change in revenue sources for
the company that had already occurred. Mingbo Cai is
inapposite.

At bottom, the “the inquiry can be boiled down to
whether the Offering Documents were accurate and
sufficiently candid.” Panther Partners Inc. v. Jianpu
Tech., Inc., No. 18 CIV. 9848 (PGG), 2020 U.S. Dist.
LEXIS 177272, 2020 WL 5757628, at *7 (S.D.N.Y. Sept.
27, 2020). Robinhood repeatedly explained that there
is volatility in the eryptocurrency market and in the
price of Dogecoin, and that a “substantial portion” of its
revenue was derived from Dogecoin trading. To this end,
Robinhood provided a by-type revenue breakdown for Q1
2021 that showed a large percentage of its revenue derived
from cryptocurrency trading. Given these disclosures,
including that Robinhood’s model had begun to shift to
rely more heavily on non-traditional trading by Q1 2021,
the Court finds that Robinhood was sufficiently candid
on this issue; the reasonable investor would not have
been in the dark about the shift. Further, the market was
well aware of industry-wide declines in cryptocurrency
trading by the time of the IPO; a reasonable investor
would be on notice that a risk of declines in trading of
this currency may continue into the next quarter. And
given that Robinhood disclosed that cryptocurrency
trading accounted for an increasingly large percentage
of its overall trading volume, a reasonable investor would
understand Robinhood might see declines in trading
of this currency at a higher rate than other trading
companies in the market.
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Plaintiffs also argue that the “pages of contingent risk
warnings” regarding the volatility in cryptocurrencies
were insufficient or misleading in and of themselves
because the warnings were phrased as contingencies when
“these risks had already come to pass.” Opp. at 18. This
argument is also not availing.

As explained in the Court’s prior Motion to Dismiss
Order, and for the reasons stated therein—the forward-
looking statements are not actionable here. MTD Order
at 12-13 (citing In re Worlds of Wonder Sec. Litig., 35 F.3d
1407, 1413-14 (9th Cir. 1994)).

Regarding the information already known to Robinhood
at that time—i.e., downturns in trading volume and revenue
or KPIs—as explained above, the omitted information was
not indicative of larger future trends making disclosure
appropriate. This renders cases cited by Plaintiffs
inapposite. Specifically, in Gerneth v. Chiasma, Inc.,
No. 16-¢v-11082, 2018 U.S. Dist. LEXIS 25524, 2018 WL
935418, at *4-5 (D. Mass. Feb. 15, 2018), the court found
that the disclosures were insufficient to satisfy Item 105
(then 503). There, the drug company included language
stating risk factors regarding regulatory approval of a
drug the company was seeking to be approved, including
that the drug could be delayed, and that the FDA may
disagree with the design of the clinical trials. Id. However,
Plaintiffs alleged that by the time of the IPO the FDA
had already stated its disagreement with the trial design
for the drug by that time. 2018 U.S. Dist. LEXIS 25524,
[WL] at *4. The court found that this omission rendered
the disclosures inadequate under Item 503. 2018 U.S. Dist.
LEXIS 25524, [WL] at *4-5.
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The circumstances here are not so stark. In Gerneth,
the company was in possession of information (FDA
disapproval of the drug) that would clearly dictate whether
the “risk” would come to pass or not (FDA approval or
disapproval of the drug). 2018 U.S. Dist. LEXIS 25524,
[WL] at *4. Here, Robinhood was aware of some declines
in its business metrics but did not know whether the
declines would persist into the future—i.e., the subject
of the risk warning. This is because, as explained above,
the declines known to Robinhood at the time of the IPO
were not so historically extraordinary as to be indicative
of larger future trends. Thus, unlike in Gerneth where
the omitted fact was highly indicative as to whether the
risk would come to pass (indeed had come to pass), the
omitted facts known to Robinhood were less probative
as to what would happen in the future. See id. Gerneth is
thus inapposite.

In sum, considering Defendant’s extensive disclosures
of the volatility of cryptocurrency trading and Dogecoin in
particular, the disclosures reflecting Robinhood’s shift in
composition of its revenue that had already commenced as
of Q1 2021 (including specific information showing the size
of that shift as of that quarter), and information known
to the market at this time regarding the “fad-trading”
events that were likely to continue for some time, Plaintiffs
have failed to state a claim based on the company’s shift
in revenue.

C. Claims Under Section 15

Section 15 of the Securities Act makes “controlling
persons” jointly and severally liable for violations of
Sections 11 or 12 committed by persons they control.
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15 U.S.C. § T7o(a). A Section 15 claim may be sustained
only if there is an underlying primary violation. Howard
v. Everex Sys., Inc., 228 F.3d 1057, 1065 (9th Cir. 2000).
Because Plaintiffs’ SAC fails to allege such a violation, as
described above, the Section 15 claim must be dismissed.

D. Leave to Amend

Where amendment is futile, the Court need not grant
leave to amend. See, e.g., Saul v. United States, 928 F.2d
829, 843 (9th Cir. 1991). Here, Robinhood has already had
a second bite at the apple in trying to allege additional
facts to show that the pre-IPO declines needed to be
disclosed. See FAC; Docket No. 90 (dismissing Plaintiffs’
First Amended Complaint). Yet, the more context that
Plaintiffs have added about Robinhood’s business metrics
and financials, the less it seems that the complained-of
declines were so extraordinary as to warrant disclosure.
Because the Court cannot identify allegations that
Plaintiffs could add to their complaint at this juncture to
render their claims viable, the Court finds that amendment
would be futile; leave to amend is not warranted in this
case. See Saul, 928 F.2d at 843.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS
Defendants’ Motion to Dismiss Plaintiffs’ Section 11, 12(a)
and 15 claims WITHOUT LEAVE TO AMEND.

IT IS SO ORDERED.
Dated: January 24, 2024

/[s/ Edward M. Chen
EDWARD M. CHEN
United States District Judge
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Appendix C

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 24-1036
D.C. No. 3:21-cv-09767-EMC
Northern District of California,
San Francisco

VINOD SODHA AND AMEE SODHA,

Plaintiffs-Appellants,

V.

PHILIP GOLUBOWSKI, INDIVIDUALLY AND

ON BEHALF OF ALL OTHERS SIMILARLY
SITUATED,
Appellee,
ROBINHOOD MARKETS, INC.; et al.,
Defendants-Appellees.
ORDER

Before: RAWLINSON and M. SMITH, Circuit Judges,
and RAKOFF, District Judge.

* The Honorable Jed S. Rakoff, United States District Judge
for the Southern District of New York, sitting by designation.
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The panel has voted to deny the petition for rehearing
en banc. Judge M. Smith votes to deny the petition for
rehearing en banc, and Judge Rakoff so recommends.
Judge Rawlinson votes to grant the petition for rehearing
en banc. The full court has been advised of the petition
for rehearing en bane, and no judge has requested a vote
on it. Fed. R. App. P. 40. The petition for rehearing en
banc is DENIED.
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Appendix D
CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, corporate petitioners

disclose as follows:

Robinhood Markets, Ine., is a publicly traded company.
No publicly traded company owns 10% or more of
its stock. The Vanguard Group, Inc., an investment
adviser which is not a publicly held corporation, owns
more than 10% of Robinhood Markets’ outstanding
common stock.

Goldman Sachs & Co. LLC states that it is a wholly
owned subsidiary of The Goldman Sachs Group, Ine.,
except for de minimis non-voting, nonparticipating
interests held by unaffiliated broker-dealers. The
Goldman Sachs Group, Inc. is a publicly traded
company that has no parent corporation. To the best
of The Goldman Sachs Group, Inc.’s knowledge, no
publicly held corporation owns 10% or more of the
common stock of The Goldman Sachs Group, Inc.

J.P. Morgan Securities LLC states that it is an
indirect, wholly owned subsidiary of JPMorgan Chase
& Co., which is a publicly held corporation. JPMorgan
Chase & Co. does not have a parent corporation and no
publicly held corporation owns 10% or more of its stock.
However, The Vanguard Group, Inec., an investment
adviser which is not a publicly held corporation, has
reported that registered investment companies, other
pooled investment vehicles and institutional accounts
that it or its subsidiaries sponsor, manage or advise
have aggregate ownership under certain regulations
of 10% or more of the stock of JPMorgan Chase & Co.
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Barclays Capital Inc. is an indirect wholly owned
subsidiary of Barclays PLC. The parent companies of
Barclays Capital Inc. include Barclays Group US Inc.;
Barclays US LLC; Barclays US Holdings Limited;
Barclays Bank PLC; and Barclays PLC. Barclays
PLC is a publicly traded corporation, and no other
publicly traded entity owns 10% or more of Barclays
PLC’s stock.

Citigroup Global Markets Inc. is a wholly owned
subsidiary of Citigroup Ine., a publicly held corporation.
Citigroup Inc. does not have a corporate parent, and
no publicly held corporation owns 10% or more of its
stock.

Wells Fargo Securities, LLC states that it is a wholly
owned subsidiary of EVEREN Capital Corporation,
which is a wholly owned subsidiary of WFC Holdings,
LLC, which is a wholly owned subsidiary of Wells
Fargo & Company. Wells Fargo & Company has no
parent corporation and no publicly held corporation
owns 10% or more of its stock.

Mizuho Securities USA LLC is a Delaware limited
liability company and wholly owned subsidiary of
Mizuho Americas LLC, which is a bank holding
company and ultimately wholly owned by Mizuho
Financial Group, Inc. “MHFG”). MHFG is a joint
stock corporation with limited liability under the laws
of Japan, and is a holding company listed on the Tokyo,
Osaka and New York Stock Exchanges. No publicly
held corporation owns more than 10% of MHFG’s
stock.
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JMP Securities LLC states that it is a direct, wholly
owned subsidiary of JMP Holding LLC, which is a
direct, wholly owned subsidiary of JMP Group Ine.
JMP Group Inc. is a direct, wholly owned subsidiary
of JMP Investment Holdings LL.C, which is a direct,
wholly owned subsidiary of JMP Group LLC, which
is a direct wholly owned subsidiary of Citizens
Financial Group, Inec. Citizens Financial Group, Inc.
is a publicly traded company listed on the New York
Stock Exchange. The only entities that own more than
10% of the shares in Citizens Financial Group, Inc. are
The Vanguard Group, Inc. and BlackRock, Inc.

KeyBane Capital Markets Inc. is a wholly owned
subsidiary of KeyCorp. KeyCorp is a publicly traded
company listed on the New York Stock Exchange. The
Bank of Nova Scotia, a Canadian-domiciled publicly
traded company listed on the Toronto Stock Exchange
and New York Stock Exchange, owns approximately
14.9% of the outstanding common shares of KeyCorp.

Piper Sandler & Co. states that it is a wholly owned
subsidiary of Piper Sandler Companies. Based on
disclosures made pursuant to Securities and Exchange
Commission (“SEC”) Rules regarding beneficial
ownership, BlackRock, Inc. beneficially owns greater
than 10% of Piper Sandler Companies’ outstanding
common stock. In addition, The Vanguard Group, Inc.,
beneficially owns greater than 9% of Piper Sandler
Companies’ outstanding common stock.

Rosenblatt Securities Ine. states that it has no parent
corporation and that no publicly held corporation owns
10% or more of its stock.
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BMO Capital Markets Corp. states that it is a wholly
owned subsidiary of BMO Financial Corp., which is a
wholly owned subsidiary of the Bank of Montreal, a
publicly traded company listed on both the New York
Stock Exchange and the Toronto Stock Exchange.

BTIG, LLC states that it is the subsidiary of Condor
Trading LP, a privately held company. No publicly
held corporation has a 10% or more direct ownership
interest in BTIG, LLC.

Santander Investment Securities Inc. states that
it is ultimately a wholly owned subsidiary of Banco
Santander, S.A. It is not otherwise affiliated with any
other publicly traded company, and no other publicly
traded company owns 10% or more of its stock.

Academy Securities, Inc. is not a subsidiary or affiliate
of a publicly owned corporation.

Loop Capital Markets LLC states that it is a wholly
owned subsidiary of Loop Capital, LL.C, which in turn
is majority owned by Loop Capital Holdings, LLC.

Samuel A. Ramirez & Company, Inc. states that it is
wholly owned by Samuel A. Ramirez Holdings, Inc.
No publicly held corporation owns more than 10% of
its stock.

Siebert Williams Shank & Co. LLC states thatitis a
wholly owned subsidiary of Shank Williams Cisneros,
LLC, which is a private company. No publicly held
corporation owns 10% or more of Siebert Williams
Shank & Co., LLC’s stock.



161a

Appendix E
1. 15 U.S.C. § 77k provides:

§ 77k. Civil liabilities on account of false registration
statement

(a) PERSONS POSSESSING CAUSE OF ACTION; PERSONS LIABLE

In case any part of the registration statement, when such
part became effective, contained an untrue statement of a
material fact or omitted to state a material fact required
to be stated therein or necessary to make the statements
therein not misleading, any person acquiring such security
(unless it is proved that at the time of such acquisition he
knew of such untruth or omission) may, either at law or
in equity, in any court of competent jurisdiction, sue—

(1) every person who signed the registration
statement;

(2) every person who was a director of (or person
performing similar functions) or partner in the issuer
at the time of the filing of the part of the registration
statement with respect to which his liability is
asserted;

(3) every person who, with his consent, is named in
the registration statement as being or about to become
a director, person performing similar functions, or
partner;

(4) every accountant, engineer, or appraiser, or
any person whose profession gives authority to a
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statement made by him, who has with his consent
been named as having prepared or certified any
part of the registration statement, or as having
prepared or certified any report or valuation which
is used in connection with the registration statement,
with respect to the statement in such registration
statement, report, or valuation, which purports to
have been prepared or certified by him;

(5) everyunderwriter with respect to such security.

If such person acquired the security after the issuer
has made generally available to its security holders
an earning statement covering a period of at least
twelve months beginning after the effective date of
the registration statement, then the right of recovery
under this subsection shall be conditioned on proof
that such person acquired the security relying upon
such untrue statement in the registration statement
or relying upon the registration statement and not
knowing of such omission, but such reliance may
be established without proof of the reading of the
registration statement by such person.

PERSONS EXEMPT FROM LIABILITY UPON PROOF OF ISSUES
Notwithstanding the provisions of subsection (a) no
person, other than the issuer, shall be liable as provided

therein who shall sustain the burden of proof—

(1) that before the effective date of the part of the
registration statement with respect to which his
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liability is asserted (A) he had resigned from or had
taken such steps as are permitted by law to resign
from, or ceased or refused to act in, every office,
capacity, or relationship in which he was described in
the registration statement as acting or agreeing to
act, and (B) he had advised the Commission and the
issuer in writing that he had taken such action and
that he would not be responsible for such part of the
registration statement; or

(2) that if such part of the registration statement
became effective without his knowledge, upon
becoming aware of such fact he forthwith acted
and advised the Commission, in accordance with
paragraph (1) of this subsection, and, in addition,
gave reasonable public notice that such part of the
registration statement had become effective without
his knowledge; or

(3) that (A) as regards any part of the registration
statement not purporting to be made on the authority
of an expert, and not purporting to be a copy of or
extract from a report or valuation of an expert,
and not purporting to be made on the authority
of a public official document or statement, he had,
after reasonable investigation, reasonable ground to
believe and did believe, at the time such part of the
registration statement became effective, that the
statements therein were true and that there was no
omission to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading; and (B) as regards any part of the
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registration statement purporting to be made upon
his authority as an expert or purporting to be a copy
of or extract from a report or valuation of himself as
an expert, (i) he had, after reasonable investigation,
reasonable ground to believe and did believe, at the
time such part of the registration statement became
effective, that the statements therein were true and
that there was no omission to state a material fact
required to be stated therein or necessary to make
the statements therein not misleading, or (ii) such part
of the registration statement did not fairly represent
his statement as an expert or was not a fair copy of or
extract from his report or valuation as an expert; and
(C) as regards any part of the registration statement
purporting to be made on the authority of an expert
(other than himself) or purporting to be a copy of
or extract from a report or valuation of an expert
(other than himself), he had no reasonable ground to
believe and did not believe, at the time such part of
the registration statement became effective, that the
statements therein were untrue or that there was an
omission to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading, or that such part of the registration
statement did not fairly represent the statement of the
expert or was not a fair copy of or extract from the
report or valuation of the expert; and (D) as regards
any part of the registration statement purporting
to be a statement made by an official person or
purporting to be a copy of or extract from a public
official document, he had no reasonable ground to
believe and did not believe, at the time such part of
the registration statement became effective, that the



165a

statements therein were untrue, or that there was an
omission to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading, or that such part of the registration
statement did not fairly represent the statement
made by the official person or was not a fair copy of
or extract from the public official document.

(¢) STANDARD OF REASONABLENESS

In determining, for the purpose of paragraph (3) of
subsection (b) of this section, what constitutes reasonable
investigation and reasonable ground for belief, the
standard of reasonableness shall be that required of a
prudent man in the management of his own property.

(d) EFFECTIVE DATE OF REGISTRATION STATEMENT WITH
REGARD TO UNDERWRITERS

If any person becomes an underwriter with respect to
the security after the part of the registration statement
with respect to which his liability is asserted has become
effective, then for the purposes of paragraph (3) of
subsection (b) of this section such part of the registration
statement shall be considered as having become effective
with respect to such person as of the time when he became
an underwriter.

(e) MEASURE OF DAMAGES; UNDERTAKING FOR PAYMENT OF
COSTS

The suit authorized under subsection (a) may be to recover
such damages as shall represent the difference between
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the amount paid for the security (not exceeding the price
at which the security was offered to the public) and (1)
the value thereof as of the time such suit was brought,
or (2) the price at which such security shall have been
disposed of in the market before suit, or (3) the price at
which such security shall have been disposed of after suit
but before judgment if such damages shall be less than
the damages representing the difference between the
amount paid for the security (not exceeding the price at
which the security was offered to the public) and the value
thereof as of the time such suit was brought: Provided,
That if the defendant proves that any portion or all of such
damages represents other than the depreciation in value of
such security resulting from such part of the registration
statement, with respect to which his liability is asserted,
not being true or omitting to state a material fact required
to be stated therein or necessary to make the statements
therein not misleading, such portion of or all such damages
shall not be recoverable. In no event shall any underwriter
(unless such underwriter shall have knowingly received
from the issuer for acting as an underwriter some benefit,
directly or indirectly, in which all other underwriters
similarly situated did not share in proportion to their
respective interests in the underwriting) be liable in
any suit or as a consequence of suits authorized under
subsection (a) for damages in excess of the total price at
which the securities underwritten by him and distributed
to the public were offered to the public. In any suit under
this or any other section of this subchapter the court may,
in its discretion, require an undertaking for the payment of
the costs of such suit, including reasonable attorney’s fees,
and if judgment shall be rendered against a party litigant,
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upon the motion of the other party litigant, such costs may
be assessed in favor of such party litigant (whether or not
such undertaking has been required) if the court believes
the suit or the defense to have been without merit, in an
amount sufficient to reimburse him for the reasonable
expenses incurred by him, in connection with such suit,
such costs to be taxed in the manner usually provided for
taxing of costs in the court in which the suit was heard.

(f) JOINT AND SEVERAL LIABILITY; LIABILITY OF OUTSIDE
DIRECTOR

(1) Except as provided in paragraph (2), all or any
one or more of the persons specified in subsection (a)
shall be jointly and severally liable, and every person
who becomes liable to make any payment under
this section may recover contribution as in cases of
contract from any person who, if sued separately,
would have been liable to make the same payment,
unless the person who has become liable was, and the
other was not, guilty of fraudulent misrepresentation.

(2

(A) The liability of an outside director under
subsection (e) shall be determined in accordance
with section 78u—-4(f) of this title.

(B) For purposes of this paragraph, the term
“outside director” shall have the meaning given
such term by rule or regulation of the Commission.
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(g) OFFERING PRICE TO PUBLIC AS MAXIMUM AMOUNT
RECOVERABLE

In no case shall the amount recoverable under this section
exceed the price at which the security was offered to the
public.

(May 27,1933, ch. 38, title I, § 11, 48 Stat. 82; June 6, 1934,
ch. 404, title II, § 206, 48 Stat. 907; Pub. L. 104-67, title
I1, § 201(b), Dec. 22, 1995, 109 Stat. 762; Pub. L. 105—-353,
title I1I, § 301(a)(2), Nov. 3, 1998, 112 Stat. 3235.)
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2. 17 C.F.R. § 229.303 provides:

§ 229.303 (Item 303) Management’s discussion and
analysis of financial condition and results of operations.

(a) Objective. The objective of the discussion and
analysis is to provide material information relevant to
an assessment of the financial condition and results of
operations of the registrant including an evaluation of the
amounts and certainty of cash flows from operations and
from outside sources. The discussion and analysis must
focus specifically on material events and uncertainties
known to management that are reasonably likely to
cause reported financial information not to be necessarily
indicative of future operating results or of future financial
condition. This includes descriptions and amounts of
matters that have had a material impact on reported
operations, as well as matters that are reasonably likely
based on management’s assessment to have a material
impact on future operations. The discussion and analysis
must be of the financial statements and other statistical
data that the registrant believes will enhance a reader’s
understanding of the registrant’s financial condition, cash
flows and other changes in financial condition and results
of operations. A discussion and analysis that meets the
requirements of this paragraph (a) is expected to better
allow investors to view the registrant from management’s
perspective.

(b) Full fiscal years. The discussion of financial
condition, changes in financial condition and results
of operations must provide information as specified in
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paragraphs (b)(1) through (3) of this section and such other
information that the registrant believes to be necessary
to an understanding of its financial condition, changes
in financial condition and results of operations. Where
the financial statements reflect material changes from
period-to-period in one or more line items, including where
material changes within a line item offset one another,
describe the underlying reasons for these material
changes in quantitative and qualitative terms. Where
in the registrant’s judgment a discussion of segment
information and/or of other subdivisions (e.g., geographic
areas, product lines) of the registrant’s business would
be necessary to an understanding of such business,
the discussion must focus on each relevant reportable
segment and/or other subdivision of the business and on
the registrant as a whole.

(1) Liquidity and capital resources. Analyze the
registrant’s ability to generate and obtain adequate
amounts of cash to meet its requirements and its plans
for cash in the short-term (i.e., the next 12 months
from the most recent fiscal period end required to
be presented) and separately in the long-term (i.e.,
beyond the next 12 months). The discussion should
analyze material cash requirements from known
contractual and other obligations. Such disclosures
must specify the type of obligation and the relevant
time period for the related cash requirements. As part
of this analysis, provide the information in paragraphs
(b)(1)(@) and (ii) of this section.
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(i) Liquidity. 1dentify any known trends or
any known demands, commitments, events or
uncertainties that will result in or that are
reasonably likely to result in the registrant’s
liquidity increasing or decreasing in any material
way. If a material deficiency is identified, indicate
the course of action that the registrant has taken
or proposes to take to remedy the deficiency. Also
identify and separately describe internal and
external sources of liquidity, and briefly discuss any
material unused sources of liquid assets.

(ii) Capital resources.

(A) Describe the registrant’s material cash
requirements, including commitments for capital
expenditures, as of the end of the latest fiscal
period, the anticipated source of funds needed to
satisfy such cash requirements and the general
purpose of such requirements.

(B) Describe any known material trends,
favorable or unfavorable, in the registrant’s
capital resources. Indicate any reasonably likely
material changes in the mix and relative cost of
such resources. The discussion must consider
changes among equity, debt, and any off-balance
sheet financing arrangements.

(2) Results of operations.

(i) Describe any unusual or infrequent events or
transactions or any significant economic changes
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that materially affected the amount of reported
income from continuing operations and, in each
case, indicate the extent to which income was so
affected. In addition, describe any other significant
components of revenues or expenses that, in
the registrant’s judgment, would be material to
an understanding of the registrant’s results of
operations.

(i1)) Describe any known trends or uncertainties
that have had or that are reasonably likely to have
a material favorable or unfavorable impact on
net sales or revenues or income from continuing
operations. If the registrant knows of events that
are reasonably likely to cause a material change in
the relationship between costs and revenues (such as
known or reasonably likely future increases in costs
of labor or materials or price increases or inventory
adjustments), the change in the relationship must
be disclosed.

(iii) If the statement of comprehensive income
presents material changes from period to period
in net sales or revenue, if applicable, describe the
extent to which such changes are attributable to
changes in prices or to changes in the volume or
amount of goods or services being sold or to the
introduction of new products or services.

(3) Critical accounting estimates. Critical
accounting estimates are those estimates made
in accordance with generally accepted accounting
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principles that involve a significant level of estimation
uncertainty and have had or are reasonably likely
to have a material impact on the financial condition
or results of operations of the registrant. Provide
qualitative and quantitative information necessary
to understand the estimation uncertainty and the
impact the critical accounting estimate has had or
is reasonably likely to have on financial condition or
results of operations to the extent the information is
material and reasonably available. This information
should include why each critical accounting estimate
is subject to uncertainty and, to the extent the
information is material and reasonably available, how
much each estimate and/or assumption has changed
over a relevant period, and the sensitivity of the
reported amount to the methods, assumptions and
estimates underlying its calculation.

Instructions to paragraph (b): 1. Generally, the discussion
must cover the periods covered by the financial statements
included in the filing and the registrant may use any
presentation that in the registrant’s judgment enhances
areader’s understanding. A smaller reporting company’s
discussion must cover the two-year period required in
§§ 210.8-01 through 210.8-08 of this chapter (Article 8 of
Regulation S-X) and may use any presentation that in the
registrant’s judgment enhances a reader’s understanding.
For registrants providing financial statements covering
three years in a filing, discussion about the earliest of the
three years may be omitted if such discussion was already
included in the registrant’s prior filings on EDGAR
that required disclosure in compliance with § 229.303
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(Item 303 of Regulation S-K), provided that registrants
electing not to include a discussion of the earliest year
must include a statement that identifies the location in the
prior filing where the omitted discussion may be found.
An emerging growth company, as defined in § 230.405 of
this chapter (Rule 405 of the Securities Act) or § 240.12b-
2 of this chapter (Rule 12b-2 of the Exchange Act), may
provide the discussion required in paragraph (b) of this
section for its two most recent fiscal years if, pursuant
to Section 7(a) of the Securities Act of 1933 (15 U.S.C.
T7g(a)), it provides audited financial statements for two
years in a Securities Act registration statement for the
initial public offering of the emerging growth company’s
common equity securities.

2. If the reasons underlying a material change in one
line item in the financial statements also relate to other
line items, no repetition of such reasons in the discussion
is required and a line-by-line analysis of the financial
statements as a whole is neither required nor generally
appropriate. Registrants need not recite the amounts
of changes from period to period if they are readily
computable from the financial statements. The discussion
must not merely repeat numerical data contained in the
financial statements.

3. Provide the analysis in a format that facilitates easy
understanding and that supplements, and does not
duplicate, disclosure already provided in the filing.
For critical accounting estimates, this disclosure
must supplement, but not duplicate, the description of
accounting policies or other disclosures in the notes to
the financial statements.
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4. For the liquidity and capital resources disclosure,
discussion of material cash requirements from known
contractual obligations may include, for example, lease
obligations, purchase obligations, or other liabilities
reflected on the registrant’s balance sheet. Except where
it is otherwise clear from the discussion, the registrant
must discuss those balance sheet conditions or income
or cash flow items which the registrant believes may be
indicators of its liquidity condition.

5. Where financial statements presented or incorporated
by reference in the registration statement are required
by § 210.4-08(e)(3) of this chapter (Rule 4-08(e)(3) of
Regulation S-X) to include disclosure of restrictions
on the ability of both consolidated and unconsolidated
subsidiaries to transfer funds to the registrant in the
form of cash dividends, loans or advances, the discussion
of liquidity must include a discussion of the nature and
extent of such restrictions and the impact such restrictions
have had or are reasonably likely to have on the ability of
the parent company to meet its cash obligations.

6. Any forward-looking information supplied is expressly
covered by the safe harbor rule for projections. See 17
CFR 230.175 [Rule 175 under the Securities Act], 17
CFR 240.3b-6 [Rule 3b-6 under the Exchange Act], and
Securities Act Release No. 6084 (June 25, 1979).

7. All references to the registrant in the discussion and
in this section mean the registrant and its subsidiaries
consolidated.
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8. Discussion of commitments or obligations, including
contingent obligations, arising from arrangements with
unconsolidated entities or persons that have or are
reasonably likely to have a material current or future effect
on a registrant’s financial condition, changes in financial
condition, revenues or expenses, results of operations,
liquidity, cash requirements or capital resources must
be provided even when the arrangement results in no
obligations being reported in the registrant’s consolidated
balance sheets. Such off-balance sheet arrangements may
include: Guarantees; retained or contingent interests
in assets transferred; contractual arrangements that
support the credit, liquidity or market risk for transferred
assets; obligations that arise or could arise from variable
interests held in an unconsolidated entity; or obligations
related to derivative instruments that are both indexed
to and classified in a registrant’s own equity under U.S.
GAAP.

9. If the registrant is a foreign private issuer, briefly
discuss any pertinent governmental economic, fiscal,
monetary, or political policies or factors that have
materially affected or could materially affect, directly
or indirectly, its operations or investments by United
States nationals. The discussion must also consider the
impact of hyperinflation if hyperinflation has occurred in
any of the periods for which audited financial statements
or unaudited interim financial statements are filed. See
§ 210.3-20(c) of this chapter (Rule 3-20(c) of Regulation
S-X) for a discussion of cumulative inflation rates that
may trigger the requirement in this instruction 9 to this
paragraph (b).
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10. If the registrant is a foreign private issuer, the
discussion must focus on the primary financial statements
presented in the registration statement or report. The
foreign private issuer must refer to the reconciliation to
United States generally accepted accounting principles
and discuss any aspects of the difference between
foreign and United States generally accepted accounting
principles, not discussed in the reconciliation, that the
registrant believes are necessary for an understanding
of the financial statements as a whole, if applicable.

11. The term statement of comprehensive income is
as defined in § 210.1-02 of this chapter (Rule 1-02 of
Regulation S-X).

(¢) Interim periods. 1If interim period financial
statements are included or are required to be included
by 17 CFR 210.3 [Article 3 of Regulation S-X], a
management’s discussion and analysis of the financial
condition and results of operations must be provided
so as to enable the reader to assess material changes
in financial condition and results of operations
between the periods specified in paragraphs (c)(1) and
(2) of this section. The discussion and analysis must
include a discussion of material changes in those items
specifically listed in paragraph (b) of this section.

(1) Material changes in financial condition.
Discuss any material changes in financial condition
from the end of the preceding fiscal year to the date
of the most recent interim balance sheet provided. If
the interim financial statements include an interim
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balance sheet as of the corresponding interim date
of the preceding fiscal year, any material changes
in financial condition from that date to the date of
the most recent interim balance sheet provided
also must be discussed. If discussions of changes
from both the end and the corresponding interim
date of the preceding fiscal year are required, the
discussions may be combined at the discretion of
the registrant.

(2) Material changes in results of operations.

(i) Discuss any material changes in the
registrant’s results of operations with respect
to the most recent fiscal year-to-date period for
which a statement of comprehensive income is
provided and the corresponding year-to-date
period of the preceding fiscal year.

(ii) Discuss any material changes in the
registrant’s results of operations with respect
to either the most recent quarter for which
a statement of comprehensive income is
provided and the corresponding quarter for
the preceding fiscal year or, in the alternative,
the most recent quarter for which a statement
of comprehensive income is provided and the
immediately preceding sequential quarter. If the
latter immediately preceding sequential quarter
is discussed, then provide in summary form
the financial information for that immediately
preceding sequential quarter that is subject of
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the discussion or identify the registrant’s prior
filings on EDGAR that present such information.
If there is a change in the form of presentation
from period to period that forms the basis of
comparison from previous periods provided
pursuant to this paragraph, the registrant must
discuss the reasons for changing the basis of
comparison and provide both comparisons in the
first filing in which the change is made.

Instructions to paragraph (c): 1. If interim financial
statements are presented together with financial
statements for full fiscal years, the discussion of the
interim financial information must be prepared pursuant
to this paragraph (c¢) and the discussion of the full
fiseal year’s information must be prepared pursuant to
paragraph (b) of this section. Such discussions may be
combined. Instruections 2, 3, 4, 6, 8, and 11 to paragraph
(b) of this section apply to this paragraph (c).

2. The registrant’s discussion of material changes
in results of operations must identify any significant
elements of the registrant’s income or loss from continuing
operations which do not arise from or are not necessarily
representative of the registrant’s ongoing business.

[86 FR 2126, Jan. 11, 2021]
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