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Thank you Thomas [Kim] for that lovely introduction and I’m very pleased to be here at the Securities 

Regulation Institute giving the Alan B. Levenson Keynote Address. Director Levenson was the 

consummate public servant who left an enduring mark on the Division of Corporation Finance, and the 

Commission more generally. I’m happy to say that his legacy of combating corporate corruption and 

promoting integrity in our markets lives on today.

Before I begin, let me make my standard disclaimer – the views I express today are my own and do 

not necessarily represent the views of the SEC or my fellow Commissioners.

The growth of private markets through exempt offerings, the ascension of the once-mythical “unicorns,” 

and what these things portend for the future of our public markets have been hotly debated topics for 

some time now.[1] Over the past decades, private securities offerings have grown at a significantly 

faster rate than public offerings.[2] Companies that contemplate going public are now waiting much 

longer to do so.[3] Others are choosing not to go public at all.[4] Companies no longer need to go 

public to raise enormous amounts of capital.

Where we are today is a long way from where we began, when the federal securities laws first 

established true public markets with certain limited registration exceptions. From the inception of the 

federal securities laws, companies could choose to offer to the broad investing public by taking on 

substantial disclosure obligations in exchange for exclusive access to the relatively unlimited pool of 

public capital; private companies, on the other hand, had to raise capital from insiders or certain large 

financial institutions, and were subject to restrictions on transfer and resale.[5] Private markets were 

meant to be the exception to the proverbial rule. But, through decades of legal, regulatory, and market 

developments, private companies now have access to increasing amounts of private capital, inflating 
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their sizes and significance to investors and our economy, and all without the concomitant safeguards 

built into the public markets.[6]

So, how did we get here? Today I’ll talk about Rule 506 of Regulation D (“Reg D”). This rule is the

primary exemption relied upon by large private issuers to raise essentially unlimited capital from an 

unlimited number of accredited investors.[7] I will focus on the original intent of Reg D and discuss 

some of the consequences of allowing limitless capital to flow into the private markets. And, finally, I 

will suggest some modest reforms.

I. The Origins of Reg D

We could begin this discussion in 1982, when Reg D was codified. But the story really begins with the 

statute that created the public registration process—the Securities Act of 1933. As everyone in this 

room knows, the foundational U.S. securities laws were passed in response to the 1929 stock market 

crash that preceded the Great Depression. Before 1929, all securities markets in the United States 

were private and thus, dark. The passage of the Securities Act and the Exchange Act, and the authority 

that Congress gave to the Commission, reflected an intentional and marked departure from that dark 

default. U.S. securities laws were designed to protect investors in large part by creating public markets, 

which are subject to registration requirements, and therefore an information sharing process intended 

to reduce the stark information asymmetry between the issuer of securities and its current and 

potential investors. This framework, which undergirds the deepest and most liquid capital market in 

history, intentionally constrained private companies’ ability to raise capital if they did not provide 

registration statements or information of the type a registration statement would provide.[8]

Over the decades, the Commission developed several safe harbors from registration requirements that 

flow from the Securities Act, including Reg D.[9] Issuances exempted from the requirements of the 

public markets, however, were imagined to be relatively narrow in scope. As one House Committee 

Report stated, exempt offerings should be “a specific or an isolated sale of…securities to a particular 

person”[10] and were intended for limited transactions “where the public benefits are too remote.”[11]

Moreover, prior to the passage of Reg D, the Supreme Court had noted that determining whether 

registration is required or exempt turns on whether investors have access to “the kind of information 

which registration would disclose.”[12]As one Fifth Circuit court noted “if the [investors] did not possess 

the information requisite for a registration statement, they could not bring their sophisticated knowledge 

of business affairs to bear in deciding whether or not to invest.”[13] In that case, the offering would not 

be exempt.

And, from its inception, Reg D was intended to facilitate access to capital by small businesses. It was 

prompted by the Small Business Incentives Act, and is “the product of [the Commission’s] evaluation of 

the impact of its rules and regulations on the ability of small businesses to raise capital.”[14] The 

Commission has continued the expansion of Reg D as recently as 2020 under the auspices of 

facilitating capital formation for small and medium sized businesses.[15]

So, the Commission coalesced around a narrow exception to the registration requirement for certain (i) 

private securities offerings, (ii) to a limited type of investor who had access to baseline disclosures, in 

order to (iii) allow our small business community to grow and thrive. I think we can all agree this is a 

laudable goal. Small businesses form the backbone of communities, are drivers of jobs, are critical for 

the development of new ideas and new technology, and are an avenue to wealth creation—all 

fundamental aspects of the Commission’s capital formation mission.[16]



II. Regulation D Today

Since 1982, however, Rule 506 of Reg D and other exemptions under Securities Act[17] have changed 

the landscape of the private markets entirely. Like the children’s book, the “Very Hungry Caterpillar,” 

[18] unfettered access to capital through Rule 506 has had a bloating effect on private issuers.[19]

Whereas, in prior decades, small private issuers who grew and grew had to turn to the public markets 

to sate their capital needs, now Reg D, among other legal and regulatory mechanisms, has allowed for 

the development of pools of private capital sufficient to satisfy the needs of even the largest private 

issuers.

The clearest evidence of this may be the mere existence of the once-mythical (but now ubiquitous) 

“unicorns”, or private issuers purportedly valued at over a billion dollars. When the term was first 

coined in 2013, there were 43 unicorns.[20] There are now roughly 1,205.[21] That is an increase of 

about 121 unicorns in less than one year since I last spoke on this topic. Those unicorns have rough 

purported overall valuations of about $4 trillion.[22]

And, relevant here, these unicorns have consistently relied on Rule 506 of Reg D to raise billions of 

dollars in U.S. capital.[23] Make no mistake, Reg D has helped pave the way for the advent of the 

unicorn. Not only can the companies rely on Reg D to raise capital as small businesses, but they can 

keep raising capital, and keep growing, indefinitely while staying in private markets. The exception is 

no longer narrow.

But, there are consequences to allowing issuers to grow so large without any of the requirements of 

registration.

Investor Protection. First, investors are simply not protected in the same ways in the private markets as 

they are in the public markets. The Rule 506 safe harbor provides insulation from state blue sky laws 

and, as I’ve mentioned, from the registration provisions of the federal securities laws. The current logic 

for that exemption, more or less, is that if investors are accredited, there is no need for any baseline 

regulatory disclosure obligations. Many would say, in fact, that large private issuers are backed by the 

most sophisticated investors in the world and don’t need the SEC to impose disclosure or corporate 

governance protections. I am concerned, though, that sophistication is not quite the safeguard it’s 

presumed to be.

The relevant question perhaps should be, as the Fifth Circuit noted, whether investors have the 

information needed to bring “their sophisticated knowledge of business affairs to bear in deciding 

whether or not to invest.”  As private companies have gained increasingly large market power and as 

the pool of accredited investors has expanded – including venture capital, private equity funds, mutual 

funds, pension funds, and individuals that meet the requisite wealth thresholds – the de facto 

presumption that accredited investors need no disclosure isn’t panning out.

In fact, history tells a different story when it comes to inadequate underlying information given to or 

collected by investors. We saw this, for example, in the 2008 financial crisis, and have many recent 

examples of the continued phenomenon with companies such as FTX, Theranos, and WeWork. 

Consider FTX in particular – despite the reported presence of many elite and sophisticated investors 

capable of negotiating for information and protections, FTX was nonetheless described by its court-

appointed, post-bankruptcy CEO as marred by “a complete failure of corporate controls” and a 

“complete absence of trustworthy financial information.”[25] Bankruptcy filings indicate that FTX didn’t 

even maintain an accurate list of its bank accounts or account signatories.[26]

[24]



Further, when there are wide-spread failures among large private issuers, the spillover effects can go 

well beyond the investor base of that one company.[27] Other companies and investors almost 

inevitably get swept up in their wake. In other words, there are market integrity implications to allowing 

private issuers to grow so big without adequate disclosure or oversight.

Inflated Valuations. Second, allowing nearly unfettered access to private capital in the dark also raises 

concerns relating to valuation. Private markets today seem to have certain immutable characteristics 

that, historically, have lent themselves to concerns surrounding valuation – investors may not receive 

complete or reliable information; securities are generally illiquid, there is limited price discovery and 

trading can be expensive; and, investors are not guaranteed the best available price when buying or 

selling the securities.[28]

There is also a set of endemic incentives among institutional private markets to show growth in 

valuations, all to collect fees. Fund managers rely on the growth of their portfolio companies to propel 

their fees, to reflect prosperous fund performance, to show healthy assets under management, and to 

distinguish themselves among a crowded field. Portfolio companies are incentivized to report 

continuously positive values to show not only the successes of their business, but also to justify the 

valuations given to earlier round investors, and to avoid their investors from having to suffer write-

downs.[29] Ironically, the most reliable valuation practices in the private markets come when the 

underlying positions are priced with reference to the public markets.[30] But, when there is volatility in 

those public markets (which bear the benefits of more accurate pricing mechanisms), there is a 

tendency to drive money into the private markets, either to escape the volatility, or more cynically, 

simply to avoid the “visible volatility” of the public markets.[31] Investors should not mistake less price 

transparency, or less “visible volatility,” for safer waters. Indeed, the more light that we can shine on the 

valuation of fund assets – through the work of auditors and the imposition of internal controls around 

financial reporting– the better we serve all investors and build integrity into this market.

Healthy Corporate Governance. Third, the large and sometimes questionable valuations inure benefits 

to private issuers in other ways. Academic work has shown the ancillary or collateral effects of private 

companies that used their amassed market power to distort traditional corporate governance 

protections – from dual-class share structures, inconsistent disclosure across investors, and conditions 

that create lax or deficient systems of internal controls.[32]

The Impact on Small Businesses. Finally, another perhaps unintended and perverse consequence of 

the unlimited nature of Reg D is that it may actually be hurting small businesses it was designed to 

help. The fact that unicorns and large private issuers are able to continue to raise capital through Reg 

D, even after they have far outgrown the small business moniker, means that the capital going to large 

private issuers is locked up.[33] As I’ve said, private markets are notoriously illiquid, with little price 

transparency, and with capital often tied up for years on end. And, while information in this space is 

limited, information that we have collected seems to indicate that large funds and issuers are raising 

the most amounts of capital under Reg D, and that certain small businesses may be looking to other 

sources of funding, rather relying than on Rule 506 Reg D.[34]

To me, this says that Reg D is not serving its intended purpose.[35]

III. Form D Today

To put this all into context, I’ve pulled the regulatory filings for two separate offerings. I won’t name 

which companies made these filings.



First the Form D. This is the form ostensibly filed with a Reg D offering. In this case, it’s the filing of a 

unicorn, which purportedly has a valuation of greater than tens of billions.

• The Form is 6 pages long (printed), and consists mostly of check the box answers. The 

company is seeking to raise over $300 million in funding. It lists whether the company’s year of 

incorporation was more or less than 5 years ago. It lists the principal place of business; it lists 

certain executives and directors; and it notes the types of securities offered. It declines to 

disclose its revenue or net asset value range; it shows no information about sales 

compensation nor the total number of investors. It’s signed by a deputy general counsel, and 

not a chief officer. That’s it. That’s all it says. Oh, and, if the issuer fails to file this form, there is 

really little to no consequence.[36]

The second registration statement is a public offering of securities on Form S-1. Today this company 

has a market cap of greater than tens of billions, although at the time of its initial offering that number 

was in the hundreds of millions.

• It is 173 pages before appendices, and (as you all know), contains detailed, descriptive 

information about the business, the offering, the use of proceeds, risk factors, audited financial 

data, information on capitalization, dilution, board of directors and director independence, 

executive compensation, and related party transactions. It also includes the report of an 

independent registered public accountant, and it is signed by executive officers and directors.

Now, I’m going to posit something that I think we all implicitly know. When you see these two forms you 

have, more or less, one of two reactions. You either think:

• I am shocked and astounded that a company with a market value greater than the size of many 

small nations and the ability to impact the economy writ large by its corporate decisions can 

raise hundreds of millions of dollars of capital by filing a check-the-box form that discloses little 

more than its address.

Or, you think to yourself:

• Look at the size of that registration statement for the public company. All I see are legal fees 

and compliance costs and information that most investors aren’t even going to read.

Regardless of where one falls on this spectrum, it is clear that the disparity in disclosure is great. But, 

acknowledging that the private markets have a place, and building on the fundamental successes that 

we have achieved in our public markets through this mandatory disclosure, oversight and investor 

protection, I propose incremental reforms to Reg D. There should be more transparency to ensure a 

basic level of disclosure that allows investors, even the most sophisticated, to make informed 

investment decisions. And other regulatory obligations should be tailored for size.

IV. Potential Reforms

So what could reforms look like?[37]

a. Reforms to Form D could give essential information to all private investors, to the public 

markets and to the regulators, which leads to healthier markets overall

First, we could revise Form D.[38] Form D could be required to be filed prior to the time any solicitation 

under Reg D is made.[39] Failure to file a Form D could have actual consequences, such as the 

inability to rely on Reg D in future offerings.[40] And the Form itself could have useful, substantive 

information about a private company. For example, its size (by assets, investors and employees), its 



operations, its management, its financial condition and revenues, and the volume and nature of the 

securities offerings.[41] Additionally, the Form could be signed and certified by an executive officer, 

who would bear accountability for the statements made therein. Form D does not have to contain the 

level of detail required under an S-1, but it could provide basic, material information about the issuer.

[42]

Reforms to Form D can bring material information to investors, curing (at least to a degree) the 

informational asymmetry that is allowed currently.[43] Requiring information about the use of offering 

exemptions can also bring important systemic information to our Divisions of Corporation Finance and 

Investment Management, to Congress, as well as to academics for data analyses and a more thorough 

understanding of our private markets more generally.[44] Finally, greater transparency around the use 

of exempt offerings can potentially shed light on fraudulent offerings or offering practices, and 

hopefully, in some instances, prior to investor loss.

b. Heightened Obligations Could Be Imposed Upon Large Private Issuers and Large Capital 

Raises, Consistent With Previous Reforms 

And second, we could import a two-tiered framework, similar to that under Regulation A (often referred 

to as “mini-IPO offerings”), which would impose certain heightened obligations on the larger private 

issuers and issuances. Recall that under Reg A, there are two separate levels of offerings, based on 

the amount of capital raised.[45] Both tiers are subject to basic requirements as to issuer eligibility and 

disclosure. For example, Tier 1 and Tier 2 issuers must file an offering circular, subject to review and 

qualification by the staff, and must file two years of financial statements.[46] But Tier 2 offerings – for 

larger raises – are subject to heightened requirements. Tier 2 offerings, for example, must disclose to 

prospective investors financial statements, audited in accordance with GAAS by an independent 

accountant. Additionally, they must file annual, semiannual, current and special financial reports with 

the Commission. The scaled disclosure framework is also used for public reporting companies – with 

more limited disclosures for newer and smaller public companies and also accelerated filing deadlines 

for larger public companies.[47] Smaller Reporting Companies (“SRCs”), for example, have reduced 

narrative disclosure obligations and can provide audited financial statements for two years rather than 

three.[48]

The adoption of a tiered framework for Rule 506 recognizes that not all offerings are created equally. I 

envision that, like Reg A, different sizes of offerings would trigger different disclosure obligations. But 

unlike Reg A, additional obligations would be triggered by the size of the company, in terms of market 

cap, value or the size of the investor base. In other words, large private issuers – and not the small 

businesses at the heart of Reg D – would have additional obligations.[49] I believe that, at a minimum, 

large private issuers could bear heightened disclosure obligations, over and above what would be 

required of Form D, at offering and on an ongoing basis. For example, they could be required to 

engage independent auditors and would have to provide prospective and committed investors with 

financial statements audited in accordance with GAAS, along with auditor opinion letters, confirming 

the adequacy of the company’s internal controls over financial reporting.[50]

To my mind, this is a tailored solution that helps us fulfill our mandates. First it imposes heightened 

obligations on larger private companies. In so doing we would both acknowledge Reg D’s purpose in 

allowing reprieve to smaller businesses, and also help eliminate the benefit and effective subsidy being 

given to large private issuers on the backs of these same small businesses. Second, it provides 

broader disclosure to investors, which acknowledges again that, even among a set of accredited and 

sophisticated investors, private market investors are entitled to a certain basic set of information.



***

As I alluded to earlier, the reforms we propose to Reg D are incremental, but essential. These are 

among the critical reforms that we can make to ensure that our private markets operate as originally 

intended. Let’s ensure the exemption operates as designed.

Thank you.
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