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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

 
U.S. COMMODITY FUTURES 
TRADING COMMISSION, 
 

Plaintiff, 
 

v. 
 
KRAFT FOODS GROUP, INC. and 
MONDELĒZ GLOBAL LLC, 
 

Defendants, 
 

 
 
 
 
Civil Action No: 15-2881 
 
 
Hon. John Robert Blakey 
 
 

 
CFTC’S RENEWED MOTION TO COMPEL DEFENDANTS TO PRODUCE 
DEPOSITION TRANSCRIPTS AND EXHIBITS FROM THE PLOSS ACTION 

 
I. Introduction 

On March 1, 2018, the Commodity Futures Trading Commission (“CFTC”) filed a Motion 

To Compel Defendants to Produce Deposition Transcripts and Exhibits (Dkt. No. 202)  requesting 

that the Court order Kraft Foods Group, Inc., and Modelēz Global, LLC (“Kraft”) to produce all 

transcripts and exhibits thereto of depositions taken in the case Ploss et al. v. Kraft Foods Group, 

Inc., et al., No. 15-cv-2937 (N.D.Ill) (“Ploss”), which is the parallel action pending before Judge 

Chang.  The CFTC moved to compel Kraft because Kraft refused to produce the transcripts and 

exhibits of depositions occurring after the close of fact discovery here, February 28, 2018, as the 

CFTC requested in its Third Request for Production of Documents to Kraft issued to Kraft on 

December 13, 2017.  Dkt No. 202-1. 
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 On March 20, 2018, this Court held a hearing on the CFTC’s motion and determined that 

Kraft should provide the transcripts and exhibits to the CFTC, but restricted use of the transcripts 

and exhibits at trial by all parties to impeachment only:1  

The Court: If I issue an order saying that they can only be used for impeachment purposes 

by both sides and not substantively because of the discovery cutoff, and that’s the door that 

swings both ways, would that satisfy you?  

Ms. Gradman: That will be better than what we have now, your Honor, yes.  I’d rather be 

able to use them.2  

The Court did not order and the parties did not agree that Kraft could delay turning over the 

transcripts until the eve of trial, nor did the Court order nor the parties agree that Kraft could 

selectively decide which transcripts to disclose based on what witnesses it planned to call.  

Ultimately, the court denied the CFTC’s motion as moot “based on the agreement of the parties.”  

Dkt. No. 206. 

After the March 20, 2018 hearing, discovery in the Ploss case continued and certain 

witnesses who were deposed in the CFTC’s case were also deposed in the Ploss matter.  On July 23 

2018, the CFTC requested that Kraft produce a copy of the deposition transcripts of seven 

witnesses.  See July 23, 2018 email attached as Ex. B.  However, Kraft refused to provide all but 

one of the transcripts saying, “when we identify who we will call as witnesses at trial, we will 

produce the appropriate transcripts.”  Id.   

                                                 
1 The parties had previously stipulated that the transcripts of Mark Haar and Jack Bienkowski could be used 
as if they were taken during the course of this litigation; those transcripts are not included in the Court’s 
ruling. 
 
2 March 20, 2018 Transcript, attached as Ex. A, Dkt. No. 208. 
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The Court did not contemplate this one-sided result.  At the March 20, 2018 hearing, the 

Court asked the CFTC if it would “agree that those other depositions can only be used for 

impeachment purposes?”  Ex. A, Dkt No. 208 at 7.  The CFTC agreed to that question, which 

contained no reference to which party calls a particular witness at trial.  The Court did not impose, 

nor did the CFTC agree to, any limitation on the CFTC’s ability to use the Ploss transcripts to 

impeach trial witnesses regardless of which party calls the witnesses.   

On December 6, 2018, the CFTC again requested that Kraft produce the Ploss transcripts.  

However, Kraft again refused to produce them, claiming that Kraft is only required to provide 

transcripts of depositions for witnesses that Kraft intends to call at trial, and not until Kraft 

determines which witnesses it will call.  This self-serving and one-sided position was not the 

agreement reached before this Court on March 20, 2018 and prejudices the CFTC’s ability to 

prepare for trial.  Further, Kraft has provided no justification for its refusal to timely produce the 

transcripts, such as undue burden or prejudice.3  Therefore, the CFTC brings this Renewed Motion 

to Compel Defendants to Produce Deposition Transcripts and Exhibits pursuant to Federal Rule of 

Civil Procedure 37(a). 

II. The Transcripts and Exhibits Are Relevant And Proportional To The Needs of 
the Case 

 
Rule 26(b)(1) provides that “[p]arties may obtain discovery regarding any non-privileged 

matter that is relevant to any party’s claim or defense and proportional to the needs of the case…”. 

FED. R. CIV. P. 26(b)(1).  “Requests for discovery are relevant if there is any possibility that the 

information sought may be relevant to the subject matter of the action.”  Fed. Deposit Ins. Corp. for 

                                                 
3 Counsel for the CFTC and Kraft conferred by email on December 6, 11, 12 and 17, 2018 and by telephone 
on December 13, 2018 to attempt to resolve this dispute in good faith, but were unable to do so.  Attorneys 
for Kraft stated that they refuse to produce any additional transcripts from the Ploss action until Kraft’s trial 
witness list is due and then only for those witnesses “who [Kraft] ultimately decided to call as witnesses a 
trial.”  See December 12, 2018 email attached as Ex. C. 
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Valley Bank v. Crowe Horwath LLP, No. 17 CV 04384, 2018 WL 3105987, at *2 (N.D. Ill. June 25, 

2018).  All of the Ploss depositions necessarily concern the same matters that are at issue in this 

case and the majority of the depositions are the same witnesses that were deposed here.  

Consequently, the Ploss transcripts are clearly relevant.  See Ploss, No. 15-cv-2937 at Dkt. No. 250 

(ordering Kraft to produce transcripts of expert depositions taken in this case, and reasoning, “[t]he 

only valid objection is relevancy, that is, if the information pertains only to claims that are 

exclusively in the CFTC case and not in this one.”).  Kraft does not object to production of the Ploss 

transcripts on relevancy grounds and the information in the transcripts pertains to the claims in this 

case. 

 Additionally, Kraft has not asserted that the materials sought by this motion are privileged.  

Nor has Kraft asserted that the requested materials are not proportional to the needs of this case.  

The requested discovery is “proportional to the needs” of this case under each of the criteria 

identified in Rule 26(b)(1): (1) Kraft has complete access to the requested materials and the CFTC 

has no access; (2) the burden of producing the requested materials (which are readily available) is 

nominal and is substantially outweighed by the benefits of the requested discovery; (3) Kraft’s 

resources are considerable; (4) the amount in controversy is significant; (5) the requested discovery 

may make trial more efficient; and (6) the burden of production is nil while the issues at stake in 

this action are highly important to the public interest.  See In re BankAtlantic BanCorp, Inc., No. 

07-61542-CIV, 2010 WL 3294342, *2-3 (S.D. Fla. Aug. 20, 2010) (granting motion to compel 

production of documents, including deposition transcripts taken in another case after the close of 

fact discovery, and finding that transcripts sought were relevant); Apple Inc. v. Samsung Elecs. Co., 

No. C 11-1846 LHK PSG, 2012 WL 1232267, at *5-6 (N.D. Cal. Apr. 12, 2012), order clarified, 

2012 WL 2862613 (N.D. Cal. July 11, 2012) (compelling production of deposition transcripts and 
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under seal court papers from at least eight other actions that had a nexus to the issues in the 

litigation).   

III. Kraft’s Continued Refusal to Produce the Transcripts Has Prejudiced the 
CFTC 

 
Kraft seems to be waiting until the latest date possible to produce the transcripts, which 

prejudices the CFTC as it denies the CFTC time to review the transcripts in preparation for trial 

while Kraft has had the transcripts in its possession for months.  Neither the Court nor the CFTC 

agreed that Kraft should determine which transcripts it will share and when Kraft will share them.  

That does not allow “the door to swing both ways” as the Court stated during the March 20, 2018 

hearing, but gives Kraft an inequitable advantage.  The CFTC will likely call Kraft employees in its 

case and chief, some of whom may not be cooperative witnesses, and intends to use the transcripts 

from the Ploss action to impeach these witnesses, if necessary.  Kraft’s refusal to produce the Ploss 

transcripts now and its unwillingness to produce any transcripts other than for the witnesses it 

intends to call at trial prejudices the CFTC, does not comport with the agreement reached in Court 

and is frankly pure gamesmanship.         

Recognizing that “disclosure … is a virtue, not a vice,” Judge Chang has ordered Kraft to 

produce all of the expert reports and deposition transcripts from this matter to the plaintiffs in the 

Ploss case, as a result of the Ploss plaintiffs’ motions to compel.  See Ploss Dkt. No. 218 (Ploss 

Plaintiff’s Motion to Compel Expert Reports in the CFTC Case), Dkt. No. 223 (Order Granting 

Plaintiff’s Motion to Compel, stating “disclosure and costs-reduction is a virtue not a vice.”); Dkt. 

No. 245 (Plaintiff’s Motion to Compel Expert Deposition transcripts and Exhibits Exchanged in the 

CFTC’s Case), and Dkt. #250 (Order Granting Plaintiff’s Motion to Compel).  Furthermore, Kraft 

has produced all of the fact witness deposition transcripts taken in this case to the Ploss plaintiffs.  

The same principles of fairness and full disclosure should apply here.  Kraft should be ordered to 
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produce all of the deposition transcripts taken in the Ploss case immediately to avoid further 

prejudice to the CFTC.  See In re BankAtlantic BanCorp. Inc., 2010 WL 3294342 at *5 

(“Defendants have had these transcripts in their possession, and providing them also to Plaintiffs is 

in the interests of judicial administration by providing a more level playing field.”).     

IV. Conclusion 

For the foregoing reasons, the CFTC respectfully requests that the Court grant the CFTC’s 

Renewed Motion to Compel Kraft to produce the transcripts of depositions and exhibits taken in the 

Ploss case after the close of fact discovery, February 28, 2018, immediately. 

 

Date:  December 18, 2018 

 
 
Respectfully submitted, 
 
ATTORNEYS FOR PLAINTIFF U.S. 
COMMODITY FUTURES TRADING 
COMMISSION 
 
_/s/ Susan Gradman 
Susan Gradman 
Robert Howell 
Michael Frisch 
U.S. Commodity Futures Trading Commission 
Division of Enforcement 
525 West Monroe Street, Suite 1100 
Chicago, Illinois 60661 
 (312) 596-0590 (Howell) 
(312) 296-0523 (Gradman) 
(312) 596-0703 (Frisch) 
rhowell@cftc.gov 
sgradman@cftc.gov 
mfrisch@cftc.gov 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on December 18, 2018, I served the foregoing CFTC’s Renewed 
Motion to Compel Production of Deposition Transcripts and Exhibits from the Ploss Action on 
counsel of record via the Court’s ECF system. 
 
 

/s/ Susan Gradman 
Susan Gradman 

     Trial Attorney (sgradman@cftc.gov) 
Commodity Futures Trading Commission 
525 West Monroe Street, Suite 1100 
Chicago, Illinois 60661 
(312) 596-0523 (Gradman) 
(312) 596-0714 (facsimile) 
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

U.S. COMMODITY FUTURES TRADING ) Docket No. 15 CV 2881 
COMMISSION, ) 

)
        Plaintiff, ) 

) Chicago, Illinois 
            vs. ) March 20, 2018 

) 9:45 o'clock p.m. 
KRAFT FOODS GROUP, INC., and )
MONDELEZ GLOBAL, LLC, )

)
        Defendants.             )

TRANSCRIPT OF PROCEEDINGS - Motion 
BEFORE THE HONORABLE JOHN ROBERT BLAKEY 

APPEARANCES:
For the Plaintiffs:     U.S. COMMODITY FUTURES 

TRADING COMMISSION 
     BY:  MS. SUSAN J. GRADMAN 

    525 West Monroe Street
    Suite 1100

        Chicago, Illinois  60661 

For the Defendants:     JENNER & BLOCK 
    BY:  MR. THOMAS E. QUINN 

    MR. J. KEVIN McCALL 
    353 North Clark Street 

                        Chicago, Illinois  60654 

Laura LaCien, CSR, RMR, CRR
Official Court Reporter  

219 South Dearborn Street, Suite 1212 
Chicago, Illinois  60604

(312) 408-5032 
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(The following proceedings were had in open court:)

COURTROOM DEPUTY:  15 C 2881, U.S. Commodity Futures 

versus Kraft Foods Group.  

MR. McCALL:  Good morning, your Honor.  Kevin McCall 

on behalf of defendant.  

MR. QUINN:  Tom Quinn on behalf of defendant.  

MS. GRADMAN:  Good morning, your Honor.  Susan 

Gradman on behalf of the CFTC.  

THE COURT:  How are you.  We're here on a couple of 

motions.  Do the parties want to be heard?  Motion to compel?  

MS. GRADMAN:  Yes.  

THE COURT:  Go ahead.  

MS. GRADMAN:  Your Honor, we think that we should be 

able to get the transcripts that -- of the depositions that 

are taken in the Ploss class action.  We asked for them, as 

you probably know, as we mentioned in our brief, we asked for 

them in a request -- a document request in December.  We got 

two transcripts of depositions that occurred before the close 

of discovery in this case but now the defendants are refusing 

to give us any additional transcripts.  I don't -- they are 

clearly relevant.  It's the same facts and the same -- a very 

similar case to what's going on here.  The burden to the 

defendants of producing them is almost nonexistent and the 

prejudice to us, to the CFTC, could be significant because we 

have no idea if the defendants are going to use the 
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transcripts in this case.  And we also know that in one of 

the deposition transcripts that they sent to us, excuse me, 

they asked the witness if he wanted to change his prior 

investigative testimony that he gave before the CFTC and 

we -- you know, so we have no idea if those are -- they're 

going to ask questions about -- to witnesses in the Ploss 

class action about evidence or testimony that they gave in 

this case.  And we think in order for both parties to be on 

equal footing, they should produce the transcripts to us.  

THE COURT:  You want to use those transcripts for 

more than impeachment purposes, though, right?  

MS. GRADMAN:  Probably.  I mean, we don't know until 

we see them.  

THE COURT:  Well, are you actively involved in that 

case as well as an entity?  

MS. GRADMAN:  We are not a party to that case, your 

Honor.  

THE COURT:  Okay.  What's your response?  

MR. McCALL:  Your Honor, our response is fairly 

simple.  One, there's a discovery cutoff in this case.  There 

is no discovery -- no merits discovery cutoff in the Ploss 

case; and so if the CFTC gets these transcripts and, as 

Ms. Gradman indicated, may intend to use them substantively 

in the case, in effect what we're doing is keeping the 

discovery -- the fact discovery record open in this case and 

3

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:15-cv-02881 Document #: 208 Filed: 04/27/18 Page 3 of 8 PageID #:3250Case: 1:15-cv-02881 Document #: 284-1 Filed: 12/18/18 Page 4 of 9 PageID #:23893



it could evolve through motions for summary judgment and 

ultimately trial and the cases that we've cited make it clear 

that this is not supplementation that they're asking for.  

THE COURT:  Sir, please take a seat.  Please take a 

seat.  Please take a seat.  Go ahead, counsel.  

MR. McCALL:  This is not supplementation that 

they're asking for, your Honor, but this is asking really for 

an open-ended fact discovery so that they can supplement 

their record with what comes out in the Ploss case.  We made 

it clear in the brief we filed with this court that we do not 

intend to use these depositions in the Ploss case and the 

motions for summary judgment in this case, we do not intend 

to read them in at trial in this case so the prejudice that 

they have identified doesn't exist and so, you know, there 

really is no basis for them to get these depositions.  

    They've had the opportunity to depose all of the 

witnesses.  As of now there's only one deposition that has 

occurred since the discovery cutoff and that was of a witness 

that they deposed in the case already.  So, you know, 

clearly, if the CFTC -- and as we indicated in our brief as 

well, you know, one concern that we have is that if the CFTC 

was going to try to use these substantively and then try to 

argue that there were some limitations on our ability to use 

them because we were a party to the Ploss case and they 

weren't, that would be substantially prejudicial to us.  
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And so we had offered them for impeachment purposes, 

if that was the intent that they were going to use them for 

impeachment of people who we ultimately decide to call as 

witnesses at trial, that we were prepared to reach an 

agreement with respect to that.  But as to any further use, 

that would not be appropriate.  

THE COURT:  Here's my concern:  This is an old case, 

one of my oldest, and we set a schedule and I've been very 

generous with the parties given the complexity of the case -- 

and this is a complex case -- but the fact discovery is 

closed in this case and, for a variety of reasons, this case 

was not consolidated with the Ploss case for good reasons, I 

believe, and we're in a dispositive motion schedule or teeing 

that up.  If the depositions can be used for any purpose, how 

is the discovery cutoff meaningful in this case?  

MS. GRADMAN:  Well, your Honor, we wouldn't seek to 

do anything with -- we wouldn't seek to take depositions of 

any of the witnesses.  We just want to -- we don't know if 

Kraft -- I know they're saying now that they're not going to 

use them but that's the first that we've heard that they're 

not going to use them and Kraft has them.  

THE COURT:  Well, let me stop you right there.  

MS. GRADMAN:  Okay.

THE COURT:  If I issue an order saying that they can 

only be used for impeachment purposes by both sides and not 
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substantively because of the discovery cutoff, and that's the 

door that swings both ways, would that satisfy you?  

MS. GRADMAN:  That will be better than what we have 

now, your Honor, yes.  I'd rather be able to use them.  

THE COURT:  I'm asking you if that's what you -- 

what the parties would agree to.  

MR. McCALL:  We would agree to that, your Honor.  

THE COURT:  Would you agree to that?  

MS. GRADMAN:  Well, your Honor, I mean, I like to be 

able to use them -- we do have a couple -- we already have an 

agreement regarding two of the depositions that we have that 

we're allowed to use them as if they were taken in this case 

because we -- in lieu of taking the testimony -- taking 

depositions of the witnesses, we agreed that they would just 

produce the transcripts from the Ploss action for the two 

that we have already.  So for those two, I would want to be 

able to use them as if they were taken in this case.  

THE COURT:  Do you have any objection to that?  You 

already agreed to that.  

MR. McCALL:  We agreed to it.  We even signed a 

stipulation.  

THE COURT:  All right.  What are the names of those 

two individuals?  

MS. GRADMAN:  Mark Haar and Jack Bienkowski.  

THE COURT:  All right.  With the exception of those 
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two, which both sides can use, would you agree that those 

other depositions can only be used for impeachment purposes?  

And here's the thing, anyone deposed in that case you could 

have deposed in this case within the time period, so.

MS. GRADMAN:  I understand that.  I just -- I 

understand.  I think our primary objective is to make sure 

that both parties are able to use them the same way, that we 

don't want to be caught off guard if they have evidence that 

we haven't seen.  

THE COURT:  Well, my proposal does that, doesn't it?  

MS. GRADMAN:  Yes.  

THE COURT:  And then is the -- if that agreement is 

put on the record and it's part of my minute order, is the 

motion moot?  

MR. McCALL:  Yes.  

MS. GRADMAN:  Yes, your Honor.  

THE COURT:  All right.  Anything else we need to 

address?  I know we have a bunch of deadlines.  Is everyone 

on track for expert discovery, et cetera?  

MR. McCALL:  Yes, your Honor.  

MS. GRADMAN:  Yes, your Honor.  

THE COURT:  All right.  Good luck.  

MR. McCALL:  Thank you.  

MS. GRADMAN:  Thank you.  

(Which concluded the proceedings in the above-entitled 
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matter.) 

C E R T I F I C A T E

I hereby certify that the foregoing is a transcript 

of proceedings before the Honorable John Robert Blakey on 

March 20, 2018. 

/s/Laura LaCien
________________________     April 2, 2018 
Laura LaCien        Date
Official Court Reporter     
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EXHIBIT B 
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From: Reinhart, Stephanie
Sent: Thursday, July 26, 2018 4:27 PM
To: Allen, Nicole A.; Gradman, Susan J.; Howell, Robert; Frisch, Michael
Cc: Quinn, Thomas E.; McCall, J Kevin; Panos, Dean N.; Fenske, Daniel T.
Subject: RE: CFTC v. Kraft

Nicole,

Regarding the transcripts, we disagree with your reading of what the Court approved in the March 20 hearing.  The Court proposed to 
“issue an order saying that [the Ploss transcripts] can only be used for impeachment purposes by both sides and not substantively because 
of the discovery cutoff,” (Tr. at 56) and later asked the CFTC if it would “agree that those other depositions can only be used for 
impeachment purposes?” (Tr. at 7).  The CFTC agreed to that question, which contained no reference to which party calls a witness at trial.  
We therefore don’t believe the Court imposed, nor did the CFTC agree, to any limitation on the CFTC’s ability to use the Ploss transcripts to 
impeach trial witnesses it calls in its case in chief.  Further, the Court expressed concerns regarding the fact discovery cutoff, and there was 
no substantive discussion regarding expert discovery.  Kraft is now offering Ms. Gannon as an expert and should therefore produce her 
Ploss transcript prior to her deposition. 

In an effort to be cooperative and resolve this issue without court intervention, we propose the following:  Kraft’s production of Ms. 
Gannon’s Ploss transcript by COB tomorrow, and Kraft’s production of all remaining Ploss transcripts the day following the deadline for 
replies to dispositive motions.

In terms of scheduling, we propose the following dates for depositions to be taken at the CFTC’s office:
Aug 8:  Diane Gannon (contingent on the production of Ms. Gannon’s Ploss transcript by COB tomorrow)
Aug 1415:  Dr. Overdahl (although if it works better with his travel schedule, we are amenable to the Aug. 2930 dates you offered)
Aug 1617:  Dr. Irwin

Finally, we do not agree to offer our experts for another round of deposition testimony, consistent with the case management order 
timeline.

Please let us know if you agree with the above.  If not, we can schedule a meet and confer tomorrow and are available from 11 am  2 pm, 
within your window of availability.

Thanks very much,
Stephanie

From: Allen, Nicole A. [mailto:NAllen@jenner.com] 
Sent: Thursday, July 26, 2018 1:17 PM
To: Gradman, Susan J.; Howell, Robert; Frisch, Michael; Reinhart, Stephanie
Cc: Quinn, Thomas E.; McCall, J Kevin; Panos, Dean N.; Fenske, Daniel T.
Subject: RE: CFTC v. Kraft

Susan, 

The agreement we proposed, and that the Court ultimately approved, at the March hearing was that Ploss transcripts would be used only 
“for impeachment of people who [Kraft] ultimately decided to call as witnesses at trial.” (Tr. at 5.)  Because Kraft has not yet identified any 
trial witnesses, your demand that we produce certain transcripts now is premature and inconsistent with our agreement as ordered by the 
Court. 

We do not agree that you are entitled to the transcripts now because CFTC could call the witnesses you have identified at trial. First, as 
explained above, that was not the agreement. Second, we do not believe that in entering the agreement the Court envisioned a scenario 
where CFTC would try to use Ploss transcripts to impeach its own trial witnesses. Third, the Court has not asked either party to identify its 
trial witnesses, so the request is still premature. 

We think the Court was correctly concerned at the March hearing that CFTC’s request that Kraft produce Ploss transcripts would create 
open ended fact discovery and an ever evolving record in this case, which would greatly prejudice Kraft. Nothing has changed since March, 
and your current request would effectively circumvent the concerns Kraft raised in its opposition motion that the Court addressed in its 
ruling.

Although we do not necessarily agree CFTC is entitled to Ms. Gannon’s Ploss transcript now, in an effort to be cooperative we will agree to 
produce her transcript now if that will resolve this issue. If not, we should schedule a meet and confer tomorrow, or sometime thereafter, 
at your convenience. We are available tomorrow beginning at 10:00 am, except from 2 pm to 3pm CT, or let us know what works next 
week.
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Thank you, 
Nicole

From: Gradman, Susan J. [mailto:sgradman@CFTC.GOV] 
Sent: Wednesday, July 25, 2018 11:06 AM
To: Allen, Nicole A. <NAllen@jenner.com>; Howell, Robert <RHowell@CFTC.gov>; Frisch, Michael <MFrisch@CFTC.gov>; Reinhart, 
Stephanie <SReinhart@CFTC.gov>
Cc: Quinn, Thomas E. <TQuinn@jenner.com>; McCall, J Kevin <JMcCall@jenner.com>; Panos, Dean N. <DPanos@jenner.com>; Fenske, 
Daniel T. <DFenske@jenner.com>
Subject: RE: CFTC v. Kraft

External Email – Exercise Caution
Our Court imposed agreement does not permit Kraft to determine when we may receive the transcripts or which transcripts we may 
receive. The CFTC may call certain witnesses in our case in chief and so waiting for Kraft to decide whom they wish to call is a nonstarter. 
Further, Kraft is now offering Gannon as an expert witness and we are entitled to review her testimony on issues related to this case prior 
to her expert deposition. If Kraft refuses to turn over the transcripts below this week we will need to meet and confer by end of the day 
tomorrow so the CFTC can go back to the judge. Please advise how you intend to proceed.

From: Allen, Nicole A. [mailto:NAllen@jenner.com] 
Sent: Tuesday, July 24, 2018 3:59 PM
To: Gradman, Susan J.; Howell, Robert; Frisch, Michael; Reinhart, Stephanie
Cc: Quinn, Thomas E.; McCall, J Kevin; Panos, Dean N.; Fenske, Daniel T.
Subject: RE: CFTC v. Kraft

Susan,

The parties’ agreement, as reflected in the March 20, 2018 hearing transcript, was that deposition transcripts taken in the Ploss case could 
be used only for the impeachment of witnesses at trial. When we identify who we will call as witnesses at trial, we will produce the 
appropriate transcripts consistent with the agreement.

Thank you, 
Nicole

From: Gradman, Susan J. [mailto:sgradman@CFTC.GOV] 
Sent: Tuesday, July 24, 2018 10:28 AM
To: McCall, J Kevin <JMcCall@jenner.com>; Allen, Nicole A. <NAllen@jenner.com>; Quinn, Thomas E. <TQuinn@jenner.com>
Cc: Howell, Robert <RHowell@CFTC.gov>; Frisch, Michael <MFrisch@CFTC.gov>; Reinhart, Stephanie <SReinhart@CFTC.gov>
Subject: RE: CFTC v. Kraft

External Email – Exercise Caution
Please confirm today that the transcripts will be provided this week.

Thank you

Nicole Allen
Jenner & Block LLP
353 N. Clark Street, Chicago, IL 60654-3456  |  jenner.com
+1 312 923 2868 | TEL 
NAllen@jenner.com
Download V-Card  |  View Biography

CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). Any unauthorized use or disclosure of this 
communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete it from your system.

From: Gradman, Susan J. 
Sent: Monday, July 23, 2018 10:13 AM
To: 'JMcCall@jenner.com'; 'NAllen@jenner.com'; 'TQuinn@jenner.com'
Cc: Howell, Robert; Frisch, Michael; Reinhart, Stephanie
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Subject: CFTC v. Kraft

Kevin, 

As Rob mentioned to you at Dr. Wilson’s deposition and pursuant to our agreement at the hearing on March 20th, we would like a copy of 
the deposition transcripts for the following depositions that have been taken in the Ploss matter:

Steinecker
Neha Clark
Kehoe
Epperson
Reed
Gannon
Rayburn 

We understand that all of these transcripts are available.  Please produce them this week.

Thank you

Susan Gradman
Chief Trial Attorney
CFTC Division of Enforcement
525 West Monroe, 11th Floor
Chicago, IL 60661
3125960523
3125960714(FAX)
sgradman@cftc.gov
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From: Quinn, Thomas E. <TQuinn@jenner.com>
Sent: Monday, December 17, 2018 10:03 AM
To: Gradman, Susan J.; Frisch, Michael; McCall, J Kevin; Panos, Dean N.; Allen, Nicole A.
Cc: Howell, Robert; Reinhart, Stephanie
Subject: RE: Ploss Transcripts

Susan,

Sorry, I meant to get back to you on Friday. Our position is the same. We will produce the transcripts for any of 
the witnesses we intend to call at trial when we identify those witnesses in the course of preparing the final 
pretrial order in early February.

Regards,
Tom

From: Gradman, Susan J. [mailto:sgradman@CFTC.GOV] 
Sent: Monday, December 17, 2018 9:58 AM
To: Quinn, Thomas E. <TQuinn@jenner.com>; Frisch, Michael <MFrisch@CFTC.gov>; McCall, J Kevin 
<JMcCall@jenner.com>; Panos, Dean N. <DPanos@jenner.com>; Allen, Nicole A. <NAllen@jenner.com>
Cc: Howell, Robert <RHowell@CFTC.gov>; Reinhart, Stephanie <SReinhart@CFTC.gov>
Subject: RE: Ploss Transcripts

External Email – Exercise Caution
Hi Tom, following up on our conversation on Thursday.  Please let us know if Kraft will provide the transcripts as 
we discussed, thanks.  

From: Quinn, Thomas E. [mailto:TQuinn@jenner.com] 
Sent: Wednesday, December 12, 2018 5:58 PM
To: Frisch, Michael; McCall, J Kevin; Panos, Dean N.; Allen, Nicole A.
Cc: Gradman, Susan J.; Howell, Robert; Reinhart, Stephanie
Subject: RE: Ploss Transcripts

Mike,

Our position continues to be what Nicole articulated in her July 26 email. The agreement we proposed, and the 
Court approved, was that Ploss transcripts would be used only “for impeachment of people who [Kraft] 
ultimately decided to call as witnesses at trial.” (Tr. at 5.) Because we do not need to identify our trial witnesses 
until February, your demand that we produce “all of the deposition transcripts (and exhibits thereto)” from the 
Ploss case is premature. It is also beyond the scope of Susan’s July 23 email, in which she identified seven 
particular witnesses. Let us know if would like to meet and confer tomorrow or Friday.

On a separate issue, I have attached a motion for leave to file a notice of supplemental authority concerning the 
DRW case, which we intend to file tomorrow. Will you please let us know the CFTC’s position on our motion?

Thanks,
Tom

From: Frisch, Michael [mailto:MFrisch@CFTC.gov] 
Sent: Tuesday, December 11, 2018 4:48 PM
To: Quinn, Thomas E. <TQuinn@jenner.com>; McCall, J Kevin <JMcCall@jenner.com>; Panos, Dean N. 
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<DPanos@jenner.com>; Fenske, Daniel T. <DFenske@jenner.com>
Cc: Gradman, Susan J. <sgradman@CFTC.GOV>; Howell, Robert <RHowell@CFTC.gov>; Reinhart, Stephanie 
<SReinhart@CFTC.gov>
Subject: RE: Ploss Transcripts

External Email – Exercise Caution
Please let me know as soon as possible what Kraft’s position is on this request. If we need to meet and confer on 
this, we’d like to do it this week.

Thanks,
Mike Frisch

Thomas E. Quinn
Jenner & Block LLP
353 N. Clark Street, Chicago, IL 60654-3456  |  jenner.com
+1 312 840 7348 | TEL 
TQuinn@jenner.com
Download V-Card  |  View Biography

CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). Any 
unauthorized use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender 
immediately and delete it from your system.

From: Frisch, Michael 
Sent: Thursday, December 06, 2018 10:22 AM
To: Quinn, Thomas E.; McCall, J Kevin; Panos, Dean N.; Fenske, Daniel T.
Cc: Gradman, Susan J.; Howell, Robert; Reinhart, Stephanie
Subject: Ploss Transcripts

Counsel:
Summary judgment briefing is now over, and we renew our request that Kraft produce all of the deposition 
transcripts (and exhibits thereto) that have been taken in the Ploss case.  We need these transcript immediately 
in order to prepare for trial.  If your position remains that Kraft will not do so until you identify the witnesses you 
will call at trial, please let us know so that we may set up a time to meetandconfer on the issue.  We could be 
available Monday afternoon or Tuesday afternoon. 

Sincerely,
Mike Frisch

Michael Frisch
Trial Attorney
CFTC Division of Enforcement
525 West Monroe, 11th Floor
Chicago, IL 60661
3125960703
3125960714 (FAX)
mfrisch@cftc.gov
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