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Thank you, Mr. Chair. | appreciate the staff’s diligence, graciousness, professionalism, and hard work
throughout this rulemaking process. Staff's valuable time, however, could have been put to better use. For
example, staff could have worked immediately on addressing outstanding issues around proxy plumbing and,
in several years, on conducting a retrospective review of the 2020 Rules.[1] Instead, the request made of the
staff was a difficult and pointless one—find a way to redo a freshly adopted rule without any new information to
suggest that such a rewrite is warranted. | am sorry that | cannot support the resulting rule.[2]

When the Commission proposed these latest amendments nine months ago (the “Redo Proposal”),[3] nothing
had changed since we adopted our 2020 Rules to justify repeal, so | voted no.[4] The feedback we received
during this proposal’s brief comment period confirmed my initial view.[5] As one of many commenters who
were baffled by the “regulatory whiplash”[6] put it:

We find it difficult to understand the Commission’s decision to propose amending the proxy
solicitation exemption qualification requirements prior to having any data on their actual
impact or cost. . . . It is not possible to conduct an economic or cost benefit analysis for a rule
that has not gone into effect, and the decision to amend a finalized rule without such data may
have the unintended consequence of establishing an undesirable precedent impacting
regulatory stability going forward.[7]

l. Rules of the Road

Proxy advisors play a very important role in our markets. By providing research and voting recommendations,
they assist investment advisers and institutional investors in making voting decisions about matters relating to
the companies in which they invest. Proxy advisors, through the operation of sophisticated electronic voting
platforms, also help their clients navigate the logistically challenging voting process. If a client wants, the proxy
advisor will pre-populate the client’s voting cards with voting recommendations and automatically submit the
votes on behalf of the client.

While these offerings are user-friendly, they have potential pitfalls. Investment advisers who use these
platforms have a fiduciary duty to exercise their voting authority in the best interest of their clients.[8] Although
advisers can get help, they cannot outsource that responsibility to anyone, including proxy advisors. Moreover,
given the widespread reliance on proxy advisors, automatic voting can have an outsized effect on vote
outcomes at public companies. In short, proxy voting advice can be “market moving.”[9]

Our 2020 Rules recognized the ability of proxy advisors to move client voting decisions and markets. The rules
introduced some procedural protections around the provision of proxy advice, including “engagement policies,”
which were intended to ensure that proxy advisor’s clients receive transparent, accurate, and complete

information on which to make their voting decisions.[10] The Commission did not preclude proxy advisors from



offering automatic voting features. Instead, it adopted guidance for investment advisers on how they can use
such features consistent with their fiduciary duty (the “Robo-Voting Guidance”).[11]

Il. Off-Roading

Today, we are dumping most of the protections embodied in the 2020 Rules and all of those in the Robo-Voting
Guidance, which will be entirely repealed.[12] As expressed in the Redo Proposal, the rationale for the
Commission’s change of heart—in addition to continued opposition by critics of the 2020 Rules—is that proxy
advisors have engaged in a self-improvement campaign and miraculously have acquired the “market-based
incentives” that were missing when the Commission adopted its 2020 Rules.[13]

Many commenters identified serious flaws in the Commission’s stated rationale, including:

* Given the concentration in the proxy voting advice market, proxy advisors have limited incentives to
engage with public companies, particularly smaller ones, to correct errors.[14] Moreover, proxy
advisors’ amending their own research reports and changing their voting recommendations to correct
earlier errors can be costly and bring reputational risk.[15]

+ The Commission should not assume that proxy advisors’ current voluntary engagement practices, even
if they are good, will continue. In fact, since the adoption of the 2020 Rules, one of the largest proxy
advisors has trended toward engaging /ess often with issuers.[16]

+ One commenter provided a study identifying the potential persistence of errors in proxy advice.[17] The
adopting release optimistically views the study as evidence “that registrants were able to identify those
issues and respond using pre-existing mechanisms.”[18] Whether anyone saw those responses prior to
voting is another question. As one commenter pointed out, even if errors are rare, it is in everyone’s
best interest if “companies on the receiving end of a proxy firm’s recommendations have an opportunity
to respond to inaccurate or arguably misinterpreted data.”[19]

The Commission received letters in support of the Redo Proposal as well. These letters did not include new
information to justify the Commission’s U-Turn. Instead, they reiterated concerns that commenters had raised
during the prior rulemaking process. The Commission, responding to these concerns, adopted a tailored
regulatory framework for proxy voting advice in its 2020 Rules.[20] The dearth of new evidence to support the
Redo Proposal was not surprising given that the 2020 Rules addressing the application of the proxy rules to
proxy voting advice businesses were on ice; last summer, staff publicly announced its intent not to recommend
enforcement actions based on the 2020 Rules.[21]

llIl. Turning Back

Despite the weight of the comments received over the past few months favoring the Commission leaving intact
its 2020 work,[22] we are undertaking this unnecessary PVAB Rehab—qgutting the rules so that little of what
we adopted less than two years ago remains. Sadly, the one piece of the existing rules | would have liked to
change—the term Proxy Voting Advice Business, or “PVAB"—remains unscathed in the rewrite. We are forging
ahead to adopt this recommendation as proposed—as if we had never heard commenters’ concerns about the
redo. In essence, the Commission, having pre-populated its voting card nine months ago, did not have much
interest in the responses we received during the unnecessarily short comment period.[23]

Changing course so dramatically with so little justification does not bode well for the Commission. What
credibility will we have as an independent agency if our regulations so drastically swerve from one year to the
next? If we keep making U-turns like this one, people might start to wonder whether the GPS we are using is
calibrated to respond to political rather than market signals.

Thank you.
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