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DRAFT Recommendation of the Investor as Owner Subcommittee of the SEC Investor 

Advisory Committee Regarding Rule 10b5-1 Plans 
 
The Investor Advisory Committee (“IAC”) recommends that the U.S. Securities and Exchange 
Commission take the necessary steps to establish meaningful guardrails around the adoption, 
modification, and cancellation of Rule 10b5-1 trading plans. The IAC offers its recommendation 
following a Panel Discussion Regarding 10b5-1 Plans at its June 10, 2021, public meeting.1 
 
Rule 10b5-12 was adopted by the Commission as part of a broader regulatory effort to refine 
prohibitions against insider trading, which the Commission recognized as an existential threat 
to the integrity and overall health of the U.S. capital markets.3  The rule clarifies the 
circumstances under which a purchase or sale of a security by a listed company or corporate 
insider in possession of material nonpublic information (“MNPI”) may be subject to legal 
liability and potential enforcement action — an issue that, at the time, remained unsettled 
through conflicting case law.4  

Since its adoption, Rule 10b5-1 has provided greater clarity to company insiders as to how to 
handle the need to trade in company securities without running afoul of insider trading 
prohibitions; however, it has not met its full potential to improve transparency regarding 
insider trades and enable effective investigation and enforcement of violations.  Consequently, 
the rule has not fully achieved its purpose to enhance investor protection and confidence in the 
fairness of the capital markets.  

The IAC believes there is strong bipartisan support for improvements to Rule 10b5-1 that would 
address these concerns and recommends that the Commission move quickly to close identified 
gaps in the current rule.  As described more fully below, the IAC believes additional 
requirements are needed to enhance the effectiveness of the “affirmative defense” offered by 
the Rule.  In addition, improving the disclosure requirements for Rule 10b5-1 plans would 
afford greater transparency to the investing public and improve the Commission’s ability to 
investigate and enforce violations of the rule.   

We believe these modifications would strengthen existing regulation of Rule 10b5-1 plans to 
ensure the protection of the investing public while continuing to permit legitimate use of these 
plans by corporate insiders and issuers. These recommendations support the Commission’s 
core mission to protect investors; support fair competition, efficiency, and capital formation; 
and serve the public interest by promoting a market environment that is worthy of the public’s 
trust.5 
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Background on Rule 10b5-1 

The adoption of the rule in 2000 was timely, as compensation among executives and employees 
in many industries was trending away from fixed salary and toward variable equity-based pay. 
Since these executives and employees are often exposed to MNPI in the normal course of 
business, trading their company shares for legitimate purposes (such as paying expenses, 
diversifying investments, or generating cash) was difficult and put them at risk of violating the 
insider trading rules. The adoption of Rule 10b5-1 thus provided an avenue for employees 
under these types of pay arrangements to legally liquidate some of their stock-based 
compensation to satisfy personal financial goals.  

A trade is considered “on the basis of” MNPI – and subject to scrutiny under insider trading 
restrictions – if the person or entity making the purchase or sale was aware of the MNPI when 
the trade was executed.6 To provide flexibility to insiders wishing to adopt securities trading 
plans and strategies, Rule 10b5-1(c) established an “affirmative defense” to insider trading 
provided trades under these plans – typically referred to as “Rule 10b5-1 Plans” – adhere to the 
following three conditions:7 
 

1. The contract, instruction, or plan is adopted in good faith prior to the insider becoming 
aware of MNPI; 

2. The plan either (a) specifies the amount, price, and date of securities to be purchased or 
sold; (b) provides written instructions or a formula that would trigger purchase or sale of 
securities, including the amount, price, and date of any trades; or (c) does not allow the 
insider to influence how, when, or whether trades are made once a plan is established, 
provided that the plan is established when the insider is not aware of MNPI; and 

3. The purchase or sale of securities was pursuant to the contract, instruction, or plan.  
 
Insiders may modify a plan provided they are not aware of MNPI at the time of modification. 
Insiders also may terminate a plan while in possession of MNPI and still qualify for the 
“affirmative defense,” as long as the terminated plan was initially entered into in good faith.8 
 
Rationale for Reform 
 
Though well-intentioned, many observers – including investors,9 academics,10 lawmakers,11 and 
other key market participants12 – have raised concerns over the years that Rule 10b5-1 may 
help shield opportunistic insider trading from legal, regulatory and market scrutiny, questioning 
whether the rule needs to be strengthened. The Commission is among those observers dating 
back to the adoption of Rule 10b5-1, when there was an expectation the Commission would 
monitor Rule 10b5-1 plan use and revisit the rule, if necessary, to address any weaknesses in 
the rule to ensure market fairness and investor protection without overburdening corporate 
executives and insiders.13 Subsequent calls for reexamination and reform from previous and 
currently serving SEC Commissioners14 as well as senior Commission staff 15 clearly indicate that 
earlier concerns about Rule 10b5-1 plans in practice remain unresolved.  
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Against this backdrop, the IAC hosted a panel on June 10, 2021 to consider whether, and to 
what extent, reforms are needed to Rule 10b5-1.16  

The panelists discussed how plans established under Rule 10b5-1 are working in practice and 
offered their perspectives on what improvements, if any, are warranted.  The discussion with 
the IAC focused on two broad areas of potential reform: (1) plan design and appropriate use of 
the affirmative defense; and (2) information asymmetries between Rule 10b5-1 plan 
participants and the broader market.   

Recommendations 
 
The IAC advises that the Commission take the following actions: 
 
Requirements for “Affirmative Defense” Protection 

 
1. Require a “cooling off” period of at least four months between the adoption or 

modification of a Rule 10b5-1 plan and the execution of the first trade under the 
newly adopted or newly modified plan. 
 

2. Do not allow overlapping plans (i.e., a single person or entity may not have more than 
one Rule 10b5-1 plan at a time). 

 
Research conducted on the use of Rule 10b5-1 plans by insiders have consistently supported 
concerns that some plans are used to engage in opportunistic trading behavior that 
contravenes the intent behind the rule. In particular, the timing of plan adoptions, 
modifications, and cancellations, appear to present a heightened risk of potential misuse. 
 
A 2006 Stanford University review17 of Rule 10b5-1 trading activity in 1,241 companies found 
that sales under trading plans were followed by stock underperformance of nearly 3% relative 
to the market over the ensuing six months. The author noted that the “free cancellation 
option,”18 which allows insiders to cancel a Rule 10b5-1 plan and associated trades at any time 
regardless of whether the insider is in possession of MNPI, and the ability of insiders to trade 
under Rule 10b5-1 plans during blackout periods, provide “enhanced legal protection” to 
opportunistic trading behavior that would otherwise be prohibited. Further, sales executed 
under Rule 10b5-1 plans appear to occur after price increases and before price declines, 
resulting in statistically significant forward-looking abnormal returns.19 Some insiders also 
appeared to adopt Rule 10b5-1 plans prior to the disclosure of bad news. The author concluded 
that Rule 10b5-1 trading behavior may be valuable to investors as a predictor of future market 
performance. Subsequent analyses have raised similar concerns.20  
 
A recent examination by academics at Stanford University and The Wharton School of over 
20,000 Rule 10b5-1 plans, their associated adoption dates, and trades representing $105 billion 
in trading activity provides further evidence of opportunistic selling through the plans. The 
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researchers identified three “red flags” of Rule 10b5-1 plans that are associated with 
opportunistic trading behavior, with a focus on mitigating opportunistic loss avoidance: 
 

1. Plans with a short cooling-off period. The authors found that the first trades in Rule 
10b5-1 plans with cooling off periods of less than 30 days were associated with a 
subsequent industry-adjusted return of -2.5%, while initial trades in plans with cooling 
off periods of 30 to 60 days were associated with a subsequent -1.5% return.21 The 
authors also found that the average trade size in plans with cooling off periods of less 
than 30 days was roughly 50% larger than trades in plans with a cooling off period of six 
months or more. These impacts largely dissipated when initial trading occurred at least 
four months following plan adoption.22 
 

2. Plans that entail only a single trade. Nearly 50% of the plans reviewed by the 
researchers executed only a single trade, and the median size of these single-trade plans 
was larger than plans executing more than one trade ($639,000 vs. $356,000). The 
authors also found that single-trade plans almost always resulted in loss-avoidance 
regardless of the length of any cooling-off periods. The largest impact was observed in 
plans with short cooling-off periods (30 days or less), where insiders avoided an 
industry-adjusted drop in share price of -4%, on average.23  

 
3. Plans adopted in a given quarter that begin trading before that quarter’s earnings 

announcement. The authors noted that 38% of Rule 10b5-1 plans adopted in a given 
quarter also executed trades before the same quarter’s earnings announcement, and 
sales executed between the plan adoption date and an earnings announcement were 
roughly 25% larger than those occurring at least six months following an announcement. 
They also observed that plan adoptions and sales executed in the same quarter, prior to 
the quarter’s earnings announcement, appeared to signal large losses and reductions in 
share price of -2% to -3% over four months after the sale – an effect not observed in 
trades executed following earnings announcements.24 

 
Extending the cooling-off period would help to mitigate the incidence of opportunistic trading 
behavior within some plans. Notably, a cooling off period of at least four months would ensure 
that insiders could not adopt a plan that executes a trade in the same quarter––the trade 
would necessarily be in the following quarter. Further, limiting the “affirmative defense” 
protections under Rule 10b5-1 to a single active plan would signal to the market that a plan was 
entered into in good faith. As noted by Keir Gumbs, Vice President, Deputy General Counsel, 
and Deputy Corporate Secretary at Uber Technologies, during the panel, Uber does not allow 
overlapping plans “as a matter of policy” for this reason.25 
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Plan Reporting and Disclosure 
 

3. Require electronic submission of Form 144. 
 

4. Require enhanced public disclosure of Rule 10b5-1 plans, including: 
 

a. Proxy statement disclosure of the number of shares covered (i.e., scheduled for 
sale) under Rule 10b5-1 trading plans by each of the Named Executive Officers. 

b. Proxy statement disclosure of the total number of shares covered (i.e., 
scheduled for sale) under “corporate” Rule 10b5-1 trading plans (i.e., Rule 
10b5-1 plans established by the issuer itself for the purpose of selling treasury 
shares). 

c. Disclosure on Form 8-K of the adoption, modification, or cancellation of Rule 
10b5-1 plans, and the number of shares covered, on a timely basis (i.e., change 
8-K rules to include changes to plans by affiliates as material non-public 
information requiring an 8-K). 

5. Enhance disclosure of 10b5-1 trades, including the modification of Form 4 to include 
the following new, required fields: 
 

a. Checkbox to indicate whether a specific trade was pursuant to a Rule 10b5-1 
plan. 
 

b. A new field to indicate the date of associated Rule 10b5-1 plan adoption or 
modification. 
 

6. Ensure all companies with any securities listed on U.S. exchanges (including ADRs and 
ADSs filing Form 20-Fs) are subject to Form 4 reporting requirements.  
 

Although plans must be adopted in good faith to qualify for an “affirmative defense” against 
insider trading liability, the current reporting regime lacks transparency around plan adoptions, 
modifications, terminations, and trades. This creates a black box around plans that effectively 
shields insiders from investor scrutiny and possible enforcement action in cases of potential 
abuse. Key information such as the adoption or modification of a plan is not readily available to 
the public, nor is it made available to the Commission.  
 
Information on trades made under Rule 10b5-1 plans is similarly opaque and plan cancellations 
– an area that is particularly vulnerable to abuse – are not subject to mandatory disclosure at 
all. All of the panelists supported strengthening disclosure, as greater transparency works 
toward reassuring the market that plan adoption, modification, cancellation, as well as trades 
associated with Rule 10b5-1 plans, are conducted in good faith and not used by insiders to 
circumvent insider trading rules.26  
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Corporate insiders, including executives, directors, and all 10% beneficial owners, file Form 4 
whenever there is a material change in holdings such as stock purchases or sales, option 
vesting, and option exercises.27 Form 4 must be filed within two business days of a transaction, 
providing investors with a timely account of trades executed. However, Form 4 does not 
require filers to indicate whether the transaction was made pursuant to a Rule 10b5-1 plan, nor 
does it require disclosure of the adoption date of a Rule 10b5-1 plan. Further, corporate 
insiders of non-U.S. companies that are listed on U.S. exchanges are not required to file Form 4 
and are therefore shielded from disclosing any trades by corporate insiders.28 This creates a 
two-tiered system that advantages non-U.S. firms even though they are listed alongside U.S. 
firms on the same exchanges. Further, if the non-U.S. firms tend to have weaker internal 
controls, then the risk of opportunistic behavior is higher. During the Rule 10b5-1 panel 
discussion, Dr. Daniel Taylor, Associate Professor of Accounting from The Wharton School of 
Business, University of Pennsylvania, pointed to recent public scrutiny of the timing of trades 
executed through Rule 10b5-1 plans by executives at Pfizer and Moderna during the COVID-19 
vaccine development process – potential scrutiny avoided by AstraZeneca, a non-U.S. company 
traded in the U.S., because there was no trading data to scrutinize.29 Dr. Taylor continued that 
this problem is particularly acute in U.S. exchange-listed companies domiciled in China and 
Hong Kong, which is only compounded by roadblocks the Commission and the Public Company 
Accounting Oversight Board (PCAOB) already face in conducting audit and accounting 
inspections for these firms.30 
 
The most comprehensive source of information currently available about Rule 10b5-1 is Form 
144,31 which is filed with the Commission whenever an insider at a U.S.-listed issuer is planning 
to sell $50,000 or more in restricted stock in the following three-month period. Form 144 
requires disclosure of the number of securities and transaction price of the planned sale. If a 
planned sale includes equity covered by a Rule 10b5-1 plan, the insider also must disclose the 
adoption or modification date of the plan. 
 
Unfortunately, and unlike Form 4, which is filed electronically with the Commission, filers may 
submit Form 144 in paper or electronic form. The vast majority of forms – over 99% in 2019 – 
are filed on paper, and many are handwritten.32 Once received, the paper forms are not 
digitized; instead, they are kept in the Commission’s Public Reading Room in Washington, D.C. 
for 90 days, after which time the forms are discarded. Data aggregators such as The 
Washington Service and Refinitiv send couriers to the Reading Room to scan the Form 144s, a 
service offered for sale to clients with resources to pay for such a service (typically institutional 
clients), but the data is not similarly available to investors and other key market participants 
through a free, universal service such as EDGAR.33 The result is yet another two-tiered system 
where deeper-pocketed investors have access to potentially critical market data and investors 
of more modest means do not.  
 
The gap in access to the forms may also interfere with efficient risk assessment and analysis: 
when Dr. Taylor and his colleagues sought data for their research into potential 10b5-1 abuses, 
they had to physically visit the Reading Room to scan the available paper filings; still, they 
required the help of The Washington Service to acquire a sufficiently robust data set for their 
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research which ultimately consisted of records for 20,000 Rule 10b5-1 plan adoptions between 
January 2016 and May 2020.34  
 
In addition, the inability to access Form 144 filings electronically makes it difficult for everyone, 
including companies, to detect trading activity by non-insider owners. Form 144 is required for 
any person intending to trade at least $50,000 in restricted control shares. In contrast, Form 4 is 
only required for Section 16 officers, board directors, and owners of 10% or more of a 
company’s shares. All of these filings should be easily accessible in electronic form.35  
 
Collectively, these disclosure gaps: (1) prevent proactive risk assessment and policing by the 
market; (2) limit the Commission’s ability to actively and efficiently monitor the adoption, 
modification, or cancellation of plan details, for enforcement purposes; and (3) reduce market 
efficiency by obscuring potentially material signals (such as a sizeable sale by an executive) from 
full view. The IAC thus believes simple and straightforward adjustments to existing disclosures 
around plan adoptions, shares covered by Rule 10b5-1 plans, and trades reported on Form 4, 
along with electronic filing of Form 144, would efficiently and effectively address many of these 
concerns. 

Finally, the IAC encourages the Commission to evaluate its access to information that is 
necessary to effectively monitor trading plans established under Rule 10b5-1 and pursue 
regulatory action to obtain that information if not unduly burdensome to issuers and insiders. 
The IAC believes the Commission is in the best position to determine what information and 
data (including the format and organization of that data) would facilitate effective monitoring, 
investigation, and enforcement of Rule 10b5-1 plans, and strongly supports, subject to notice 
and comment, any steps the Commission may choose to take to further advance its investor 
protection mission in this area.  

******* 

The IAC believes that adopting these recommendations will meaningfully improve the 
effectiveness of Rule 10b5-1 plans and thereby protect investors and enhance the transparency 
and integrity of our capital markets.  
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