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Jones Day attorneys take a global and 
coordinated approach to ESG in light of 
growing opportunities and increasing risks 
By Brad Rosen 

The Wolters Kluwer 2022 Future Ready 
Lawyer Survey found that unprecedented 
growth in Environmental, Social and 
Governance (ESG) legal issues has prompted 
law firms to position themselves to respond 
to increasing client demands. Thus far in 
2023, these trends continue unabated as 
new opportunities emerge in connection 
with global efforts to transition away from 
a fossil fuel-based economy, as well as 
heighted litigation risks stemming from 
conflicting requirements and the growing 
politicization of ESG in U.S.

I recently interviewed Jones Day partners 
Giles Elliott and Howard Sidman, whose 
practices collectively span the globe and 
cover a wide range a ESG transactional and 
litigation matters. Jones Day is a global 
law firm with more than 2,400 lawyers in 
40 offices across five continents. Elliott 
and Sidman provided a window into Jones 
Day’s involvement with ESG matters and 
generously shared their own ESG journeys 
and views about today’s ESG scene. They also 
provided insights regarding the challenges 
they have encountered in representing 
clients in an environment rich with potential 
opportunities, but one that also comes with 
no shortage of significant risks as well. 

Elliott is a London-based transactional 
lawyer, and Chair of ESG at Jones Day. New 
York City-based Sidman is Deputy Chair of 
ESG, and his practice focuses on litigation 

matters. During our discussion, Elliott and 
Sidman described the vast range of the 
services that Jones Day provides in the ESG 
realm, which has included advising clients 
in innovative renewable energy ventures, 
providing counsel on state anti-fossil fuel 
boycott laws, and challenging U.S. federal 
agency regulations. The interview has been 
edited for clarity and brevity. 

Can you describe your background and 
ESG journey and how that informs your 
approach to provide counsel around  
ESG issues?

Giles Elliott: As a transactional lawyer 
and board adviser, ESG (or what used to 
be more commonly referred to in the U.K. 
as CSR (Corporate Social Responsibility)) 
has become an increasingly important 
part of due diligence on deals over the 
last ten years, as well as a stand-alone 
issue of importance for many boards of 
directors. With the regular flow of new EU 
ESG legislation, it is now relevant to almost 
every area of practice. 

Howard Sidman: My own ESG journey started 
when I joined Jones Day over 20 years ago. 
Early on in my career, I was involved in 
defending a number of public nuisance and 
deceptive trade practices claims involving 
products manufactured by our clients. These 
legal theories, which were novel back then, 
now form the basis of certain of the climate 

change and environmental litigation cases 
happening now. 

Although I am a litigator, I work closely 
with regulatory and transactional lawyers 
in our firm’s Financial Markets practice. 
Over the last few years, as my transactional 
colleagues began working on an increased 
number of financings relating to green 
and sustainability issues, we also started 
seeing more companies focused on their 
outward messaging of ESG-related issues. 
We quickly realized that we were seeing 
both tremendous opportunities and 
significant risks for our clients. For example, 
a few years ago, we were retained on a 
litigation where certain financial institutions 
were accused of playing a role in the 
Flint, Michigan water crisis, based on the 
institutions’ involvement in a bond offering 
relating to a water purification facility. 
Although we were able to get the claims 
dismissed, the case itself highlighted an 
approach to attacking our clients – seeking 
to stretch existing legal principles, in this 
case duty of care, to assert responsibility for 
a wide range of ESG related outcomes – that 
has become increasingly prevalent. 

Tell us about your firm’s ESG practice and 
capabilities, how they came to be and 
where you see them going. 

Giles Elliott: Our ESG focus and capabilities 
are driven by the needs of our clients. 

https://www.linkedin.com/in/brad-rosen-551b736/
https://www.jonesday.com/en/lawyers/e/giles-elliott?tab=overview
https://www.jonesday.com/en/lawyers/s/howard-sidman?tab=overview
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There is no doubt that our clients are facing 
increased pressure from stakeholders, NGOs 
and regulators to respond to competing 
concerns in connection with ESG-related 
issues across their businesses. At the same 
time, our clients are also presented with op-
portunities to utilize the trillions of dollars 
of capital that has been, and likely will 
continue to be, committed to the transition 
to a less carbon-intensive economy.

The opportunities and risks relating to ESG 
do not have borders and neither do we. We 
have a multidisciplinary, global team utilizing 
lawyers focusing on ESG matters across the 
firm. This includes cutting edge renewable 
energy and carbon capture transactions, 
advising on public and private reporting 
obligations, relationships with suppliers, 
customers and employees, along with 
investigations and litigation related to efforts 
by NGOs and the activities of regulators and 
other interested parties. Right now, we have 
over 100 attorneys working on more than two 
dozen ESG-related matters across 10 different 
international offices. And we expect that work 
to grow significantly over the next few years.

What kinds of questions and concerns are 
you seeing from clients around ESG, and 
what kind of ESG matters do you and your 
firm find yourself spending time on? 

Howard Sidman: One of the most notable 
concerns we are seeing from clients right 
now relates to the politicization of ESG 
issues in the US. Our clients, both in the 
US and outside the US, are focused on 
navigating competing, and sometimes 
inconsistent, ESG-related rules and 
regulations. The number of states that 
have passed so-called anti-boycott laws is 
growing, along with increased attention on 
these issues from State Attorneys General. 
In fact, right now, we are representing a 
bank in connection with an investigation by 
19 State Attorneys General relating to the 
bank’s ESG practices. By contrast, there are 
certain states that will be soon requiring 
divestment of certain energy company 
stocks from pension fund portfolios. It is 

not just large banks that are impacted by 
these issues; asset managers, private equity 
funds and other private capital actors are 
seeking our help as well. My message to our 
clients is the same: these concerns require 
a coordinated and thoughtful approach to 
ESG issues. 

Giles Elliott: On the transactional side of 
things, clients are continuing to engage 
us for our market leading experience with 
advising on new business and product 
formation in innovative carbon and 
renewables ventures. By way of example 
only, we are advising a client with respect to 
an agreement to capture methane emissions 
for production of Aircarbon, we are guiding 
an engineering provider to as it develops 
technology for converting waste products to 
fertilizers and construction materials and 
we are also advising a consortium aiming to 
develop marketplace and standards for low 
carbon products. Combining our regulatory 
and transactional teams, we are advising 
a financial institution on the rollout of a 
blockchain-based energy platform and 
we are assisting ISDA with respect to its 
development of the U.S. Renewable Energy 
Certificate Annex (REC Annex) to enable 
market participants to efficiently sell and 
purchase renewable energy certificates 
under the ISDA Master Agreement. 

What are the most significant ESG challenges 
and issues out there in your view? 

Howard Sidman: The increased litigation  
risks our clients are facing, as companies  
attempt to reach environmentally-minded  
consumers and make public pronouncements, 
are of paramount importance right now. In 
the US, these greenwashing and product-
based environmental claims pose significant 
challenges to our clients. Although the legal 
theories are not new – our trial lawyers 
have been handling these types of bet-the-
company claims for years – the product-
focus is shifting. In addition, we are seeing 
a significant uptick in attention to supply 
chain, human trafficking and diversity-based 
concerns by NGOs and plaintiffs’ firms. 

Giles Elliott: Outside the US, governments 
continue to adopt more regulations 
prohibiting certain conduct and increasing 
reporting requirements for local and 
global entities. Across the globe, NGOs are 
starting to seek monetary damages from 
corporations to abate what they consider 
harms to society. All of this has led to 
increased government investigations and 
ESG litigation. 

These litigation issues are compounded 
by an increasingly complex web of rules 
and regulations across the country and 
the world. For our multi-national clients, 
a global footprint demands a global 
approach to ESG. In particular, in Europe, 
clients (whether European headquartered 
or non-European clients with European 
operations) face perhaps the most complex 
set of reporting obligations globally, and 
an increased risk of investigations and 
litigation. They need to prepare now.

Howard Sidman: In addition, net-zero and 
other emissions reductions commitments  
by our clients will be something to focus 
on in the near term. NGOs are starting to 
focus on – and challenge – emissions data 
from the companies. And we see increasing 
scrutiny of carbon offsets used to help 
companies reach Scope 3 emissions  
targets, including whether they are additive, 
of reasonable quality and not stale or 
duplicative of other credits. Again, this is  
an area where we can help.

Do you anticipate that a potential 
economic slowdown or recession will lead 
to clients pausing or reconsidering their 
ESG-related undertakings. 

Giles Elliott: I have read many 
commentaries that are predicting a de-
emphasized approach to ESG matters as a 
result of economic slowdown or recession. 
I am not so sure that will be the case, and 
in any event, as it is unlikely that the pace 
of ESG-related regulation is going to abate, 
then a radical change in tack by a business 
as it relates to ESG matters may well create 
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further risk. However, personally I don’t 
think the short-term market moves will 
cause clients to reconsider their ESG-related 
undertakings. Most market participants 
understand that net-zero and other 
emission goals are long-term initiatives – 
five-to-twenty-five-year commitments – and 
these efforts are supported by large teams of 
knowledgeable personnel. 

Given the anti-ESG headwinds coming from 
certain quarters including the US. Supreme 
Court, and a number of states, should 
clients even be all that concerned with 
moving forward with ESG-related programs 
or endeavors? Why or why not? 

Howard Sidman: We would not characterize 
the Supreme Court as being anti-ESG. 
And while certain State AGs have raised 
concerns about how asset managers and 
other fiduciaries balance ESG concerns with 
their obligation to maximize investment 
return, that does not necessarily reflect 
hostility toward ESG developments 
generally. But clearly companies need 
to be well-informed about the changing 
regulatory and litigation risk landscape. 
There is no substitute for closely monitoring 
or receiving educated guidance on court 
decisions and regulations. 

Recognizing the firm’s success in 
representing North American Coal 
Corporation in the West Virginia v. EPA  
case, how do you respond to an assertion 
that Jones Day is in the corner of the  
ESG opponents? 

Howard Sidman: We are proud that lawyers 
from our firm argued, and won, the Supreme 
Court decision in West Virginia v. EPA, which 
is the clearest articulation yet of the Court’s 
“major questions” doctrine. That case is not 
anti-ESG. If it is anti-anything, it is anti-
regulatory overreach, which is an important 
concern for our clients. The West Virginia 

ruling should have a long-term impact on 
how far agencies like the FTC, SEC, CFTC and 
FERC can go with their rulemakings and other 
actions. More generally, as lawyers at Jones 
Day, we represent clients, not causes. We are 
in the corner of our clients; we are not in the 
corner of a particular cause or issue. And we 
zealously advocate for our clients’ interests. 

Certainly, many await the SEC’s final 
climate risk disclosure rule, which some 
expect as early as this coming April. What is 
Jones Day’s approach to providing counsel 
to clients in advance of the rule’s issuance? 

Howard Sidman: It depends on what the 
rule looks like. We’ve heard reports that 
the final rule may be pared back some. 
And then, once its adopted, the question 
will be, what happens next? Will the House 
Republicans scrutinize it? There have been 
reports that the House Financial Services 
Committee has concerns about the SEC’s 
regulatory overreach. And we are analyzing 
potential challenges depending on the 
nature and scope of the final rule. It may 
also be susceptible to challenge based on 
the major questions doctrine as referenced 
in the West Virginia v. EPA. Advising clients 
at this stage in the rule making process is 
challenging as it remains unclear what will 
be included in the final rules. Our approach 
has been to educate clients as to what was 
included in the proposed rule and then 
help evaluate the time and resources that 
would be required to assemble the data and 
prepare the proposed disclosures. 

With regard to recently enacted Inflation 
Reduction Act (IRA), do you have any view 
on this law and whether it will be the game 
changer some say it is?

Howard Sidman: Although I am litigator, 
I know that my transactional colleagues 
view the IRA as a tremendous opportunity 
to stimulate and support decarbonization 

efforts by our clients.  Of course, there 
are issues relating to implementation that 
need to be addressed, but we view this as 
a positive development for our clients as a 
general matter.

Any other observations or insights regarding 
the ESG ecosystem you wish to share.

Giles Elliott: One of the biggest problems in 
the ESG ecosystem is the ecosystem itself. 
There is so much said and discussed about 
ESG each day that it can be overwhelming 
for many clients. It is important to try to 
cut through some of the noise surrounding 
ESG and focus on what matters to your 
business. To manage risks, one of the most 
important things a company can do is take 
a comprehensive approach to ESG-related 
risk management and disclosure issues 
across business lines and jurisdictions. 
ESG-related decisions cannot be siloed 
or made in a vacuum; there should be an 
integrated, business-wide approach guided 
by counsel.

The views and opinions set forth herein are 
the personal views or opinions of Messrs. 
Elliott and Sidman, respectively, they do not 
necessarily reflect views or opinions of the 
law firm with which they are associated. 

Learn more about Jones Day’s ESG practice 
here. In August 2022 Jones Day lawyers, 
in conjunction with the Future Industry 
Association, presented a webinar titled 
Agency Deference No More? Lessons from 
West Virginia v. EPA. The webinar can be 
viewed here. 

You can read the section on how ESG 
accelerates demand on legal departments 
and law firms, which is excerpted from  
the Wolters Kluwer 2022 Future Ready 
Lawyer Survey. 

http://www.jonesday.com/en/insights/features/esg
https://www.fia.org/resources/agency-deference-no-more-lessons-west-virginia-v-epa
https://business.cch.com/srd/FRLwhitepaper2022.pdf
https://business.cch.com/srd/FRLwhitepaper2022.pdf
https://business.cch.com/srd/FRLwhitepaper2022.pdf
https://business.cch.com/srd/FRLwhitepaper2022.pdf
https://business.cch.com/srd/FRLwhitepaper2022.pdf
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