
Escaping the Data Swamp: Remarks before the RegTech 2023

Data Summit

Washington D.C.

April 11, 2023

Thank you Craig [Clay] for that introduction. Let me start by reminding you that my views are my own and not necessarily those of the Securities and
Exchange Commission (“SEC”) or my fellow Commissioners. I was intrigued when former Commissioner Luis Aguilar extended a speaking invitation for
today’s RegTech 2023 Data Summit. Modernizing how we collect, analyze, and facilitate the public’s use of data is important to me, and this Summit was
likely to be lively given last year’s passage of the Financial Data Transparency Act (“FDTA”).[1]

Commissioner Aguilar served at the SEC from 2008 to 2015. Among his many contributions,[2] at the end of his tenure he offered advice for future
commissioners. After all, as he pointed out, “there is no training manual on how to do a Commissioner’s job.”[3] His advice, which I still find helpful five
years into the job, includes an admonition to keep grounded by staying connected to people outside of Washington, DC, and a warning that “if you do not
feel very busy—or swamped with work— something is wrong.”[4] I can guarantee you, Commissioner, that I feel swamped, but not too swamped to hear
from people outside of the swamp.

Commissioner Aguilar also advised that “When it comes to making decisions, an SEC Commissioner should be wary of simply accepting the status quo.
The securities markets are in a state of almost constant evolution, which calls for a degree of open-mindedness and adaptability.”[5] This need for
flexibility extends to interacting with the technology of regulation, so-called “RegTech.” As we are swamped with more and more data, we need new tools
to receive it, store it, process it, analyze it, and, when appropriate, publicly release it. New technology also can help us to ease the compliance burden for
regulated entities.

Structured data—“data that is divided into standardized pieces that are identifiable and accessible by both humans and computers”—is one RegTech
tool.[6] The SEC has built structured data into its rulebook for years. The pace has picked up recently, and many rulemakings now incorporate structured
data. SEC staff, particularly within our Division of Economic and Risk Analysis (“DERA”), has embraced structured data enthusiastically. I hardly dare
admit in this crowd, but I have not always shared the enthusiasm.

Particularly now that Congress’s enactment of FDTA cements structured data into our rules, I am thinking more deeply about these issues in the spirit of
Commissioner Aguilar’s advice to have an open mind. As you all know, the FDTA requires financial regulatory agencies, including the SEC, to engage in
joint rulemaking to adopt common data standards for information collection and reporting. I continue to believe that there are potential pitfalls with
requiring structured data, and I think even now that the FDTA is law they remain relevant: these concerns include the cost of creating structured data,
especially for smaller entities; the utility of the structured data to the public; the dangers of embedding in rules technology that inevitably becomes
outdated; and the likely result of making it easier for government to process data, which is to increase the appetite for collecting ever more data.
Disregarding or downplaying these potential pitfalls could raise the costs and reduce the benefits of structured data disclosures. It could make them less
useful and more burdensome, while generating resistance to future attempts to incorporate technological advances into our regulatory framework. In the
spirit of beginning a conversation to ensure a better result, I would like to offer four principles that should guide the SEC and other regulators through the
process of implementing the FDTA.

I. Have a Strategic Implementation Vision.

First, regulators should have a strategic vision for structured data. A strategic vision requires that regulators understand where structured data
requirements would be most helpful and that they implement the requirements accordingly. My colleague, Commissioner Mark Uyeda, is my inspiration
here: He recently raised questions about the SEC’s piecemeal approach to integrating structured data into our rules and called instead for more
thoughtful implementation of structured data requirements and an “overall plan,” with an eye to where these requirements would be most beneficial.[7]
Understanding where structured data mandates produce the greatest benefits—and where the data would be of little help—facilitates better prioritization.
[8] For example, regulators could acknowledge that for regulatory filings that human regulators review without the aid of technology and that are not
available to the public, tagging may not be a priority.

A strategic approach to implementation also should include initiatives to improve the utility and relevance of structured data for all investors. People are
more likely to use structured data filings if they are accurate and comparable. Error rates in structured filings appear to be falling, but regulators should
continue to work with filers to increase the accuracy.[9] Regulators should resist excessive use of custom tags, which could undermine the comparability
of regulatory filings, but also not insist on standardized tags when using them would harm data accuracy by papering over essential distinctions.[10] Just
because standardized data seem to be “comparable” across firms does not mean the data reported by different firms are actually comparable; on the
other hand bespoke tags from similarly situated regulated entities may mask those similarities. FDTA implementation should avoid both extremes.

The FDTA affords enough flexibility in implementing data standards to accommodate a strategic approach. The FDTA, for example, in multiple places,
recognizes the need to scale requirements and minimize disruption.[11] The FDTA is not focused simply on having agencies produce structured data, but
on producing data that are useful for investors and the Commission.[12]

II. Take Cost Concerns Seriously.

Second, regulators need to take costs seriously. In their enthusiasm for the benefits structured data can bring, advocates sometimes sound as though
they dismiss cost concerns out of hand. Regulators must consider both expected costs and expected benefits when considering whether and how to
impose structured data requirements. Comprehensive regulation at the federal and sometimes the state level can impose significant burdens on financial

Commissioner Hester M. Peirce

Speech

https://www.sec.gov/about/commissioners/hester-m-peirce
https://www.sec.gov/news/speeches-statements?aId=edit-news-type&field_person_target_id=&year=All&speaker=&news_type=Speech


firms, especially smaller ones. SEC-regulated entities, in particular, face a flood of new SEC rules over the next several years. The cumulative effect of
individual mandates that regulators believed would impose only minimal costs can nevertheless be heavy.

Structured data requirements are no different. Even if we assume that every benefit touted by structured data advocates will be realized, we need to
consider carefully whether those benefits are worth the costs firms will bear and the potential effect on competition among regulated firms if those costs
prove too great, again particularly for smaller firms. Costs will appear especially burdensome to firms implementing structured data mandates if they do
not see corresponding benefits.[13] The fees for the requisite legal entity identifier may be low,[14] but other implementation costs are likely to be much
more substantial, harder to measure, dependent on the granularity of the tagging requirements, and highly variable across filers. Estimates commonly
used as evidence showing the low cost of reporting data in structured form generally relate to financial statements, which may not be representative of
the costs of using structured data to comply with the Commission’s various reporting requirements.[15] Consider, for example, a recent SEC rule
requiring business development companies to tag financial statement information, certain prospectus disclosure items, and Form N-2 cover page
information using Inline XBRL, which was estimated to cost approximately $161,179 per business development company per year.[16] For a closed end
fund to tag in Inline XBRL format certain prospectus disclosure items and Form N-2 cover page information, we estimated a cost of $8,855 per year.[17]

Regulators should be particularly sensitive to costs faced by municipal issuers. Encompassed within this category is a wide diversity of issuers, many of
which are very small, budget-constrained, and issue bonds only infrequently.[18] Proponents of structured data for municipal issuers argue that
structured data could be a “prerequisite for an efficient municipal securities market, which will benefit issuers and investors alike.”[19] The unusual
regulatory framework for municipal securities, however, raises questions whether structured data mandates will in fact increase transparency in this
market. Critical questions remain about what implementation will look like for municipal securities.[20] The FDTA requires the Commission to “adopt data
standards for information submitted to the” MSRB,[21] but much of the data reported by municipal issuers is provided on a voluntary basis.
Consequently, a bungled FDTA implementation could cause municipal entities to reduce these voluntary filings or to avoid the costs of reporting
structured data.[22] If the costs are high enough, municipal issuers could exit the securities markets entirely and raise money in other ways.[23] As we
proceed toward implementation, we should pay close attention to the experiences of local governments around the country. For example, Florida recently
implemented a structured data mandate for municipal issuers’ financial statements.[24] I look forward to hearing whether the costs of this endeavor were
generally consistent with some of the cost estimates that have appeared in recent months. We should take seriously the FDTA’s directive to “consult
market participants” in adopting data standards for municipal securities.[25]

For several reasons, I am hopeful that costs may not be a significant concern in most cases. First, structured data costs appear to have dropped over
time.[26] If that trend continues, it could make costs less pressing for smaller entities. Tools that make structured data filing cheaper, more seamless, and
less prone to errors will also help. For example, shifting to Inline XBRL imposes initial filer costs, but eliminates the need to prepare two document
versions—one for humans and one for machines.[27] Fillable web forms that require the filer neither to have any particular technical expertise nor to hire
a third-party structured data service provider can lower filer costs significantly.[28]

Second, companies may find that the up-front cost of integrating Inline XBRL into operations lowers long-run compliance costs, helps managers monitor
company operations, and facilitates analysis of company and counterparty data.[29] Responding to regulatory demands for data may be easier for firms
with structured data.[30] In that vein, the FDTA envisions a future in which firms no longer have to submit the same data to different regulators on
different forms.[31] Moreover, as my colleague Commissioner Caroline Crenshaw has pointed out, small companies making structured filings may enjoy
greater analyst coverage and lower capital costs.[32]

Third, the FDTA explicitly preserves the SEC’s (and other agencies’) preexisting “tailoring” authority[33] and, in several places, authorizes regulators to
“scale data reporting requirements” and “minimize disruptive changes to the persons affected by those rules.”[34] Further, under the FDTA, the SEC
need only adopt the data standards to the extent “feasible” and “practicable.”[35] Relying on this authority, the SEC should explore extended phase-in
periods, permanent exemptions for certain entities or filings, or other appropriate accommodations, particularly for smaller entities, including municipal
issuers falling under a specified threshold.

III. Appropriately Constrain the Urge for More Data.

Third, regulators must constrain their appetite for data. Collecting heaps of data without a clear regulatory need undermines regulatory legitimacy. The
goal should be to collect only the data regulators need to perform their limited statutory missions, not all data or even all the data it might come in handy
someday to have.

As data become cheaper and easier to collect, store, and analyze, regulators tend to want more of it. Structured data mandates, therefore, may look like
a great opportunity to demand more data from regulated entities. After all, done right, once companies integrate data tagging into their operations,
producing data will take only the click of a button, or maybe not even that much effort.[36] Moreover, because the data are electronic, regulators will no
longer trip over boxes in the hallways as they used to,[37] so the cost on our end will be low too. And new data analysis tools enable regulators to
analyze the data more efficiently.[38] Better technology for collecting, storing, and analyzing data should not become a license for unfettered regulatory
appetites. The FDTA, perhaps reflecting congressional recognition of this concern, did not authorize any new data collections, but rather concentrated on
making existing data collection more efficient.[39] Even if the data point exists and we can easily ask for it, store it, and process it, we should ask for it
only if we have a legitimate regulatory need for it and collecting the information would not be otherwise inappropriate.[40]

IV. Keep Up With Changing Technologies.

Finally, regulators need to specify standards in a way that preserves flexibility in the face of rapidly changing technology. Rules are hard to write and
even harder to rewrite once they are written. Multi-agency rules can be particularly inflexible because the agencies have to act in concert. Experience
teaches us that embedding specific technological requirements in rule text can saddle registered entities with unnecessary burdens as technology
changes. They find themselves needing to maintain the mandated-but-obsolete system alongside a new, superior system that does not meet our
decades-old regulatory requirements. Until very recently, for example, broker-dealers maintained a write once, read many—also known as WORM—
technology to comply with our recordkeeping rules alongside the actual recordkeeping system they used for operational purposes and to answer
regulatory records requests. When we write rules, we may find it difficult to imagine a technology superior to what is then commonly available; after all,
most financial regulators are not technologists. But experience shows us that our rules are generally far more enduring than the technology they
mandate.[41] Just last month, we finally proposed to transition many broker-dealer filings from paper to electronic formats, a change that has probably
seemed obvious and inevitable for nearly two decades.

Why should structured data standards be any different? We already have seen an evolution in widely accepted standards over time as eXtensible
Business Reporting Language (“XBRL”) has given way to Inline XBRL.[42] Regulators should keep this experience in mind as they formulate structured
data standards, which may mean looking for ways to avoid embedding any particular structured data technology in our rules. One way to do this may be
to set broad objectives—for example, that filings should be human- and machine-readable, inter-operable, and non-proprietary[43]—in regulation and
save the technical specifications for filer manuals.

The FDTA may not permit us this degree of flexibility, and to the extent that changing standards impose costs on market participants, it may be more
prudent to proceed via notice-and-comment rulemaking. Another possibility may be to specify reporting standards in a free-standing section of our rules,



which could make it easier for the Commission and other financial regulators to make updates as warranted by technological changes.

V. Looking to the Future

Let me close by looking beyond the FDTA to what the future might hold. As regulators impose tagging requirements on regulated entities, they should
explore how they might be able to use structured data to make their own rules easier for entities to find, analyze, and follow. Machine-readable rules are
one way to facilitate regulatory compliance. Some commentators also have broached the possibility of machine-executable rules, which firms
theoretically could use to automate compliance.[44] With the rulebook coded into a firm’s operational system, the system, for example, could
automatically and precisely produce a required disclosure.[45] One could even imagine some governments going one dystopian step further and sending
substantive requirements via software code directly into a firm’s computer systems. Such a vision might not seem too far afield from some of the SEC’s
current proposals, which seem intent on displacing private market participants’ judgment, but machine-readable rules are more in line with my limited
government approach.

While the SEC has not taken concrete steps to make its rulebook machine-readable, one of the regulatory organizations with which the SEC works has.
Last year, the Financial Industry Regulatory Authority (“FINRA”) started developing a machine-readable rulebook[46] that aims to improve firm
compliance, enhance risk management, and reduce costs.[47] FINRA created a data taxonomy for common terms and concepts in rules and embedded
the taxonomy into its forty most frequently viewed rules.[48] Although its initial step was limited in scope, it sparked interest.[49] Other regulators have
run similar experiments with machine-readable rules.[50]

The SEC could follow its regulatory sisters’ lead and try integrating machine-readable rules into its rulebook, but there are some obstacles. We struggle
to write our rules in Plain English; could we successfully reduce them to taxonomies? Would rules become less principles-based and more prescriptive
so that they would be easier to tag? To start the ball rolling, we could take more incremental steps like tagging no-action letters and comment letters on
filings.[51]

VI. Conclusion

Commissioner Aguilar’s advice to future commissioners included an admonition to “choose your speaking engagements wisely.”[52] I have chosen wisely
to speak to a group of people so committed to high-quality regulatory data. Commissioner Aguilar advised, “Do your due diligence and listen to all sides
—particularly those whose views may not align with yours. You will become more informed (and wiser).”[53] I look forward to hearing from you, especially
on matters where we disagree.
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