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A purported class-action securities fraud complaint against biotech company Fluidigm fell short in pleading both
falsity and scienter.

A shareholder of Fluidigm Corporation failed to plead that the company and its insiders defrauded investors by
concealing the implications of new competition. The District Court for the Northern District of California dismissed
the putative class-action complaint with leave to amend, concluding that its confidential witness statements failed
to connect the witnesses’ disagreements about corporate strategy with any actually false statements or scienter
on the part of the defendants (Kong v. Fluidigm Corporation, August 4, 2021, Hamilton, P.).

Fluidigm specializes in mass cytometry and microfluidics/genomics. Beginning in 2017, revenues from
microfluidics decreased and the company’s revenues depended more heavily on mass cytometry. According
to the complaint, some employees objected that Q3 2018 sales projections for mass cytometry were overly
optimistic. Then, in Q3 2019, sales decreased due to overpricing, poor marketing strategy, deal failures, and
new competition in the industry. This allowed a Fluidigm competitor to gain market share for its more up-to-date
technology.

The complaint alleged that the defendants failed to articulate the serious threat to Fluidigm’s revenues that this
new competition presented. While the defendants did not dispute that the plaintiff addressed four elements of
a claim under Exchange Act Section 10(b), they argued—and the court agreed—that the complaint fell short of
alleging material misrepresentations or omissions, as well as scienter.

Falsity. First, the court held that the allegations from confidential witnesses failed to establish that the
defendants’ statements were false when made. Statements that "there’s not a fundamental change in the overall
competitive landscape as we see it right now" and "we can’t say that there’s many new competitors that are
necessarily extending out the ordering cycle" failed to link up to confidential witnesses’ general allegations
about the competitor’s cannibalization of sales. Furthermore, the complaint’s allegations about Fluidigm’s
overpricing and "flawed" marketing approach were unsupported by any facts. Cutting against the allegations of
poor performance and loss of business, Fluidigm exceeded revenue guidance for two of the three quarters in the
class period and missed guidance by only 2 percent in the third.

The defendants also successfully argued that some of the allegedly misleading statements amounted to
nonactionable puffery. Statements like "we feel very comfortable with what we’re setting up" and "our sales
funnel health augurs well" were simply corporate optimism regarding growth, market position, and sales outlook.
Finally, many of the statements identified in the complaint were forward-looking and accompanied by specific
cautionary statements almost identical to language approved by the Ninth Circuit in cases applying the PSLRA
safe harbor.

Scienter. The court also held that the complaint failed to present particularized facts giving rise to a strong
inference of scienter on the part of the defendants. The plaintiff’s reliance on confidential witnesses for these
allegations meant that the complaint needed to describe the witnesses with sufficient particularity to establish
their reliability and personal knowledge and that the witnesses’ statements themselves needed to indicate
scienter. The complaint met the first prong but not the second: the witnesses described Fluidigm’s unsuccessful
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sales strategy and their own disagreement with the approach but did not relay any statements made by the
individual defendants to support an allegation that Fluidigm misled investors or was reckless with projections.

The plaintiff’s attempt to invoke the core operations doctrine met with no greater success. Unlike in Oracle (9th
Cir 2004), where the CEO had specifically highlighted his access to information about the company’s sales,
the complaint pointed to no specific admission that the individual defendants were involved in the minutiae of
the company’s operations. Examining the complaint’s allegations of scienter holistically, the court found them
wanting. Not only were there no allegations of insider trading or suspicious stock sales but one of the defendants
bought Fluidigm shares during the class period, undermining an inference of scienter. While Fluidigm may have
faced challenges and internal disagreements, there was no showing of a specific intent to deceive investors.

The case is No. 20-cv-06617.

Attorneys: Marion Curry Passmore (Bragar Eagel and Squire, PC) for Kwok Kong. Diane Marie Walters (Wilson
Sonsini Goodrich & Rosati) for Fluidigm Corp.

Companies: Fluidigm Corp.
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