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M E M O R A N D U M  
O PI NI O N & O R D E R  

G R E G O R Y H. W O O D S , U nit e d St at es Distri ct J u d g e:  

I.  I N T R O D U C T I O N 

D ef e n d a nt I n ari M e di c al, I n c. ( “I n ari ” or t h e “ C o m p a n y ”) is a m e di c al d e vi c e c o m p a n y t h at 

d e v el o ps t e c h n ol o g y t o tr e at  a n d r e m o v e bl o o d cl ots.  B e c a us e it o p er at es i n a hi g hl y c o m p etiti v e 

i n d ustr y, I n ari’s busi n ess  d e p e n ds o n p ers u a di n g h e alt h c ar e pr of essi o n als  t o us e its pr o d u cts o v er 

ot h er a v ail a bl e tr e at m e nt m et h o ds.  Pl ai ntiffs all e g e t h at  I n ari a n d t hr e e of its f or m er e x e c uti v es 

c o n c e al e d a s c h e m e t o i n d u c e p h ysi ci a ns t o us e its pr o d u cts t hr o u g h fi n a n ci al i n c e nti v es t h at 

vi ol at e d  t h e A nti- Ki c k b a c k St at ut e a n d t h e F als e Cl ai ms A ct.  O n F e br u ar y 2 8, 2 0 2 4, t h e C o m p a n y 

dis cl os e d a D e p art m e nt of J usti c e i n v esti g ati o n i nt o m e als a n d c o ns ulti n g p a y m e nts pr o vi d e d b y 

I n ari t o h e alt h c ar e pr of essi o n als .  T h e n e xt d a y, I n ari’s st o c k pri c e f ell dr a m ati c all y.  Pl ai ntiffs fil e d 

t his a cti o n ass erti n g cl ai ms u n d er S e cti o ns 1 0( b), a n d R ul e 1 0 b - 5 pr o m ul g at e d t h er e u n d er, 2 0( a), a n d 

2 0 A of t h e S e c uriti es E x c h a n g e A ct  of 1 9 3 4, 1 5 U. S. C. § § 7 8j( b), 7 8t( a), a n d 7 8t -1.   

D ef e n d a nts m o v e t o dis miss all cl ai ms p urs u a nt t o F e d. R. Ci v. P. 1 2( b)( 6), ar g ui n g t h at 

Pl ai ntiff s f ail t o i d e ntif y f als e or misl e a di n g st at e m e nts m a d e d uri n g t h e Cl ass P eri o d, a n d t h at 

Pl ai ntiffs f ail t o all e g e f a cts s u p p orti n g a str o n g i nf er e n c e t h at D ef e n d a nts h a d t h e r e q uisit e s ci e nt er 

at t h e ti m e t h e all e g e d misst at e m e nts w er e m a d e .   

U S D C S D N Y  
D O C U M E N T  
E L E C T R O NI C A L L Y FI L E D  
D O C #:  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
D A T E FI L E D:   9 / 2 2 / 2 0 2 6  
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B e c a us e Pl ai ntiffs d o n ot pl e a d wit h p arti c ul arit y t h at I n ari p ai d u nl a wf ul ki c k b a c ks  t o 

h e alt h c ar e pr o f essi o n als i n vi ol ati o n of t h e A nti-Ki c k b a c k St at ut e , a n d b e c a us e Pl ai ntiffs d o n ot 

all e g e f a cts gi vi n g ris e t o a str o n g i nf er e n c e of s ci e nt er  as t o a n y of t h e D ef e n d a nts , t h e C o ns oli d at e d 

C o m pl ai nt f ails t o st at e a cl ai m u n d er f e d er al s e c uriti es l a ws.  D ef e n d a nts’ m oti o n t o dis miss is 

t h er ef or e G R A N T E D.   

I I. B A C K G R O U N D  

A.  F a ct s 1 

1.  P arti e s  

T hr e e p e nsi o n f u n ds — O kl a h o m a L a w  E nf or c e m e nt R etir e m e nt S yst e m, L o c al 3 5 3, 

I. B. E. W. P e nsi o n F u n d, a n d t h e Cit y of P o nti a c R e est a blis h e d G e n er al E m pl o y e es’ R etir e m e nt 

S yst e m (t o g et h er, “ Pl ai ntiffs ”) —s e e k t o r e pr es e nt all p ers o ns w h o p ur c h as e d or ot h er wis e a c q uir e d 

I n ari c o m m o n st o c k b et w e e n M ar c h 1 0, 2 0 2 1 a n d F e br u ar y 2 8, 2 0 2 4 (t h e “ Cl ass P eri o d ”).  C C at 1 .  

E a c h Pl ai ntiff all e g es t h at it p ur c h as e d I n ari c o m m o n st o c k at artifi ci all y i nfl at e d pri c es d uri n g t h e 

Cl ass P eri o d a n d w as d a m a g e d as a r es ult.  I d. ¶ ¶ 1 5 – 1 9.   

D ef e n d a nt I n ari is a m e di c al d e vi c e c o m p a n y t h at d e v el o p e d, m a n uf a ct ur e d, a n d s ol d 

t e c h n ol o gi es f or t h e r e m o v al of bl o o d cl ots.  I d. ¶ ¶ 20, 2 7.   T h e C o m p a n y c o m pl et e d its I niti al 

P u bli c Off eri n g o n M a y 2 2, 2 0 2 0.  I d. ¶ 2 6.  D uri n g t h e Cl ass P eri o d, I n ari’s c o m m o n st o c k tr a d e d 

o n t h e N A S D A Q u n d er t h e ti c k er s y m b ol “ N A RI. ”  I d. ¶ 2 0.  O n F e br u ar y 1 8, 2 0 2 5, I n ari w as 

a c q uir e d b y Str y k er C or p or ati o n f or $ 8 0 p er s h ar e ; I n ari n o w o p er at es as a w h oll y o w n e d s u bsi di ar y 

of Str y k er.  I d. ¶ ¶  2 0, 1 3 7 – 3 9.   

T hr e e f or m er I n ari offi c ers— Willi a m H off m a n, A n dr e w H y k es, a n d Mit c h ell Hill — ar e 

 
1  T h e f a cts ar e t a k e n fr o m t h e C o ns oli d at e d Cl ass A cti o n C o m pl ai nt, D kt. N o. 5 5 ( “ C o ns oli d at e d C o m pl ai nt ” or “ C C ”) 
a n d t h e d o c u m e nts t h at Pl ai ntiffs r eli e d o n i n t h e C o ns oli d at e d C o m pl ai nt, a n d ar e a c c e pt e d as tr u e f or t h e p ur p os es of 
t his m oti o n.  See, e.g. , To w n of B a bylo n v. Fe d. Ho use. Fi n. Age ncy , 6 9 9 F. 3 d 2 2 1, 2 2 7 ( 2 d Cir. 2 0 1 2).  H o w e v er, “[t] h e t en et 
t h at a c o urt m ust a c c e pt as tr u e all all e g ati o ns c o nt ai n e d i n a c o m pl ai nt is i n a p pli c a bl e t o l e g al c o n cl usi o ns. ”  As hcroft v. 
I q b al, 5 5 6 U. S. 6 6 2, 6 7 8 ( 2 0 0 9). 
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n a m e d as d ef e n d a nts i n t h e c as e  (t h e “I n di vi d u al D ef e n d a nts ”).  D ef e n d a nt Willi a m H off m a n w as 

I n ari’s Pr esi d e nt a n d C hi ef E x e c uti v e Offi c er fr o m F e br u ar y 2 0 1 5 t hr o u g h D e c e m b er 2 0 2 2 , a n d 

r e m ai n e d a m e m b er of I n ari’s B o ar d of Dir e ct ors (t h e “ B o ar d ”) t h er e aft er.  I d. ¶ 2 1.  D ef e n d a nt 

A n dr e w H y k es s er v e d as I n ari’s C hi ef C o m m er ci al Offi c er fr o m S e pt e m b er 2 0 1 7 t o S e pt e m b er 2 0 2 0  

a n d as its C hi ef O p er ati n g Offi c er fr o m O ct o b er 2 0 2 0 u ntil D e c e m b er 2 0 2 2 .  I d. ¶ 2 2.   D ef e n d a nt 

H y k es t h e n s u c c e e d e d D ef e n d a nt H off m a n as C hi ef E x e c uti v e Offi c er o n J a n u ar y 1, 2 0 2 3 , at w hi c h 

ti m e h e w as als o a p p oi nt e d t o s er v e as a m e m b er of t h e B o ar d.  I d.  D ef e n d a nt Mit c h ell Hill w as 

I n ari’s C hi ef Fi n a n ci al Offi c er fr o m M ar c h 2 0 1 9 u ntil his r etir e m e nt o n O ct o b er 1, 2 0 2 4.  I d. ¶ 2 3.  

Pl ai ntiffs all e g e t h at e a c h I n di vi d u al D ef e n d a n t, b y virt u e of his p ositi o n, p oss ess e d t h e p o w er t o 

c o ntr ol t h e c o nt e nts of t h e C o m p a n y’s p u bli c fili n gs, pr ess r el e as es, a n d i n v est or pr es e nt ati o ns.  I d. 

¶ 2 5.  

2.  I n ari ’ s B u si n e s s  

I n ari w as f o u n d e d i n 2 0 1 3 t o s er v e w h at it p er c ei v e d t o b e a n u nt a p p e d m ar k et f or tr e at m e nt 

of v e n o us t hr o m b o e m b olis m ( “ V T E ”), a c o m m o n m e di c al c o n diti o n c h ar a ct eri z e d  b y bl o o d cl ots i n 

t h e v ei ns.  I d. ¶ ¶  1, 2 6.  Hist ori c all y, V T E w as tr e at e d c o ns er v ati v el y wit h a nti c o a g ul a nt dr u gs s u c h 

as w arf ari n a n d h e p ari n.  I d. ¶ 2 6.  H o w e v er, t h es e  i n e x p e nsi v e m e di c ati o ns ar e d esi g n e d t o pr e v e nt 

t h e f or m ati o n of n e w cl ots , b ut d o n ot r e m o v e e xisti n g o n es.  I d.  M or e i n v asi v e t h er a pi es t o r e m o v e 

cl ots t y pi c all y r e q uir e  p ati e nts t o u n d er g o pr o c e d ur es i n a n i nt e nsi v e c ar e u nit , wit h t h e att e n d a nt 

c osts a n d ris ks .  I d.   

I n ari’s pr o d u cts off er e d a diff er e nt a p pr o a c h:  si n gl e-us e s yst e ms d esi g n e d t o c a pt ur e a n d 

r e m o v e cl ots.  I d. ¶ 2 7.  F or m ost of t h e Cl ass P eri o d, I n ari s ol d t w o s u c h pr o d u cts —Cl ot Tri e v er, 

us e d t o tr e at d e e p v ei n t hr o m b osis at a pri c e of a p pr o xi m at el y $ 1 1, 9 0 0, a n d Fl o w Tri e v er, us e d t o 

tr e at p ul m o n ar y e m b olis m at a pri c e of a p pr o xi m at el y $ 7, 5 0 0.  I d.  T h es e t w o pr o d u cts a c c o u nt e d 

f or 1 0 0 % of I n ari’s r e v e n u es u ntil t h e f o urt h q u art er of fis c al y e ar 2 0 2 2, w h e n I n ari b e g a n 
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c o m m er ci ali zi n g its I n T hrill t hr o m b e ct o m y s yst e m, us e d t o tr e at cl o g g e d art eri es .  I d.  I n N o v e m b er 

2 0 2 3, I n ari e x p a n d e d its pr o d u ct off eri n gs b y a c q uiri n g Li m Fl o w, S. A., a c o m p a n y f o c us e d o n li m b 

s al v a g e f or p ati e nts wit h c hr o ni c li m b-t hr e at e ni n g is c h e mi a.  I d.  I n ari b e g a n off eri n g Li m Fl o w as its 

f o urt h pr o d u ct o n N o v e m b er 1 5, 2 0 2 3.  I d.  

I n ari s ol d its f o ur pr o d u cts t o p h ysi ci a ns —n a m el y, i nt er v e nti o n al c ar di ol o gists, 

i nt er v e nti o n al r a di ol o gists, a n d v as c ul ar s ur g e o ns — w h o us e d t h es e t e c h n ol o gi es d uri n g pr o c e d ur es.  

I d. ¶ 2 8.  A c c or di n gl y, t h e C o m p a n y’s s u c c ess d e p e n d e d  l ar g el y o n p ers u a di n g t h os e p h ysi ci a ns a n d 

ot h er h e alt h c ar e pr of essi o n als ( “ H C Ps ”) t o f or g o tr a diti o n al a nti c o a g ul a nt t h er a p y or i n v asi v e 

tr e at m e nt m et h o ds i n f a v or of I n ari’s pr o d u cts, a n d t o c h o os e I n ari’s d e vi c es o v er t h os e of its 

c o m p etit ors.  I d.  I n ari a c k n o wl e d g e d i n its S E C fili n gs t h at “t h e m ar k et f or [its] s ol uti o ns is hi g hl y 

c o m p etiti v e ” a n d m a n y of its c o m p etit ors h a d “l o n g er, m or e est a blis h e d o p er ati n g hist ori es, a n d 

si g nifi c a ntl y gr e at er n a m e r e c o g niti o n a n d fi n a n ci al, t e c h ni c al, m ar k eti n g, s al es , distri b uti o n a n d 

ot h er r es o ur c es. ”  I d. ¶ 3 1.   

I n r es p o ns e t o t his c o m p etiti v e l a n ds c a p e, I n ari d e di c at e d si g nifi c a nt r es o ur c es t o b uil di n g a 

r o b ust s al esf or c e a n d d e v el o pi n g tr ai ni n g a n d e d u c ati o n pr o gr a ms f or H C Ps i n v ol v e d wit h 

pr o c e d ur es w h er e I n ari pr o d u cts c o ul d b e us e d .  I d. ¶ 3 2.  I n ari st at e d t h at its “ m ost i m p ort a nt 

r el ati o ns hi ps ” w er e t h os e “ b et w e e n [its] s al es r e pr es e nt ati v es a n d [its] tr e ati n g p h ysi ci a ns .”  I d. ¶ 2 9.  

I n d e e d, I n ari’s s al es r e pr es e nt ati v es w er e t y pi c all y dir e ct e d t o att e n d t h e pr o c e d ur es i n w hi c h I n ari’s 

d e vi c es w er e us e d.  I d.   

I n ari r e c or d e d c osts r el ati n g t o its s al esf or c e a n d m ar k eti n g eff orts as s al es, g e n er al, a n d 

a d mi nistr ati v e ( “ S G & A ”) e x p e ns es .  I d. ¶ 3 3.   I n ari’s S G & A e x p e ns es e x c e e d e d 6 8 . 7 % of r e v e n u e 

e a c h  y e ar  si n c e fis c al y e ar 2 0 2 1, a m o u nti n g t o a p pr o xi m at el y $ 8 4 0 milli o n d uri n g t h e Cl ass P eri o d.  

I d.  Pl ai ntiffs all e g e t h at t his r ati o of S G & A -t o-r e v e n u e w as dis pr o p orti o n at el y hi g h c o m p ar e d t o 

I n ari’s c o m p etit ors d uri n g t h e s a m e p eri o d.  I d. ¶ 3 4.  O n a v er a g e, I n ari’s c o m p etit ors’ S G & A 

Case 1:24-cv-03686-GHW-JW     Document 81     Filed 09/22/26     Page 4 of 48



5 

e x p e ns es w er e ar o u n d 5 0 % ( or l ess) of y e arl y r e v e n u es.  I d. 

3.  R e g ul at or y Fr a m e w or k  

B e c a us e t h e h os pit als  a n d p h ysi ci a ns  I n ari s u p pli e d d e p e n d e d pri m aril y o n t hir d-p art y 

r ei m b urs e m e nt, p arti ci p ati o n i n f e d er al h e alt h c ar e pr o gr a ms s u c h as M e di c ar e a n d M e di c ai d w as  

criti c al t o t h e C o m p a n y’s vi a bilit y.  I d. ¶ 3 5.  I n ari’s o w n ris k dis cl os ur es a c k n o wl e d g e d t h at s al es of 

its pr o d u cts d e p e n d e d i n p art o n t h e e xt e nt t o w hi c h t h e pr o c e d ur es usi n g t h e m w er e c o v er e d b y 

t hir d-p art y p a y ors.  I d.   

Pl ai ntiffs all e g e t h at I n ari w as s u bj e ct t o a n e xt e nsi v e r e g ul at or y fr a m e w or k, i d. ¶ 3 6, 

hi g hli g hti n g t w o st at ut es as p arti c ul arl y r el e v a nt t o t h eir all e g ati o ns, i d. ¶ 3 7 – 4 5.  First, Pl ai ntiffs 

all e g e t h at I n ari w as s u bj e ct t o t h e A nti-Ki c k b a c k St at ut e ( t h e “ A K S ”), 4 2 U. S. C. §  1 3 2 0 a - 7 b( b).  I d. 

¶ ¶  3 7 – 4 3.  Pl ai ntiffs all e g e  t h at a vi ol ati o n of t h e A K S c o ul d r es ult i n t h e C o m p a n y’s e x cl usi o n fr o m 

p arti ci p ati n g i n  a n d r e c ei vi n g r ei m b urs e m e nt fr o m st at e a n d f e d er al h e alt h c ar e pr o gr a ms.  I d. ¶ 3 7  

F or I n ari, s u c h a n e x cl usi o n w o ul d b e a “ c or p or at e d e at h s e nt e n c e, as h e alt h c ar e pr o vi d ers [ w o ul d] 

q ui c kl y t ur n t o alt er n ati v e pr o d u cts a n d s er vi c es f or w hi c h t h e y [ c o ul d] o bt ai n r ei m b urs e m e nt fr o m 

M e di c ai d a n d M e di c ar e. ”  I d.  Pl ai ntiffs als o  all e g e t h at, u n d er t h e A K S, p a yi n g or pr o vi di n g 

r e m u n er ati o n f or r ef err als is a cri m e.  I d. ¶ 4 0 – 4 1.  Pl ai ntiffs c o nt e n d t h at t h e t er m “r e m u n er ati o n ” 

h as b e e n c o nstr u e d br o a dl y b y t h e O ffi c e of t h e I ns p e ct or G e n er al of t h e D e p art m e nt of H e alt h a n d 

H u m a n S er vi c es ( t h e “ OI G ”) t o i n cl u d e “ a n yt hi n g of v al u e, ” s u c h as “fr e e r e nt, e x p e nsi v e h ot el 

st a ys a n d m e als, a n d e x c essi v e c o m p e ns ati o n f or m e di c al dir e ct ors hi ps or c o ns ult a n ci es, ” a n d t h at 

t h e OI G h as “ c a uti o n e d t h at e nt ert ai n m e nt, tr a v el, m e als, a n d c o ns ulti n g arr a n g e m e nts m a y 

i m pli c at e t h e st at ut e w h er e a n y o n e p ur p os e of t h e arr a n g e m e nt is t o g e n er at e b usi n ess. ”  I d. ¶ ¶  4 0, 

4 2.  

T h e s e c o n d st at ut e Pl ai ntiffs hi g hli g ht is t h e  F als e Cl ai ms A ct  (t h e “ F C A ”) , 3 1 U. S. C. 

§ §  3 7 2 9 -3 7 3 3, i d. ¶ ¶  4 4 – 4 5, w hi c h t h e y c h ar a ct eri z e as “i m p os[i n g] li a bilit y o n a n y p ers o n or e ntit y 
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t h at, a m o n g ot h er t hi n gs, k n o wi n gl y pr es e nts, or c a us es t o b e pr es e nt e d, a f als e or fr a u d ul e nt cl ai m 

f or p a y m e nt b y a f e d er al h e alt h c ar e pr o gr a m. ”  I d. ¶ 4 4.  Pl ai ntiffs ass ert t h at “[ a]s it p ert ai ns t o 

M e di c ar e a n d M e di c ai d, cl ai ms m a y b e f als e if t h e y cl ai m r ei m b urs e m e nt f or s er vi c es or c osts t h at 

eit h er ar e n ot r ei m b urs a bl e or w er e n ot r e n d er e d as cl ai m e d. ”  I d. ¶ 4 5.  A d diti o n all y, Pl ai ntiffs st at e 

t h at “ M e di c ar e a n d M e di c ai d c o v er a g e is als o li mit e d t o m e di c al g o o ds a n d s er vi c es t h at ar e 

‘r e as o n a bl e a n d n e c ess ar y’ f or t h e di a g n osis a n d tr e at m e nt of a p ati e nt. ”  I d. ( citi n g 4 2 U. S. C. 

§ 1 3 9 5 y( a)( 1)( A)).  

I n a d diti o n t o t h e A K S a n d t h e F C A, Pl ai ntiffs all e g e t h at a d diti o n al f e d er al pr o gr a ms 

“ti g ht e n[] r e g ul ati o n a n d i n cr e as e[] s cr uti n y of t h e m e di c al i n d ustr y[.] ”  I d. ¶ ¶ 4 6 – 5 4.  F or i nst a n c e, 

Pl ai ntiffs a ss ert t h at u n d er t h e P ati e nt Pr ot e cti o n a n d Aff or d a bl e C ar e A ct (t h e “ P P A C A ”), 

“ vi ol ati o ns of t h e A K S ar e per se vi ol ati o ns of t h e F C A. ”  I d. ¶ 4 7 ( e m p h asis i n ori gi n al).  Pl ai ntiffs 

st at e t h at t h e P P A C A “r e q uir es c o m p a ni es t o r e p ort all tr a nsf ers of v al u e t o p h ysi ci a ns t o t h e 

D e p art m e nt of H e alt h a n d H u m a n S er vi c es (‘ H H S’) o n a n a n n u al b asis. ”  I d. ¶ 4 8.  Pl ai ntiffs t a k e 

t h e p ositi o n t h at u n d er t his Act, “I n ari is r e q uir e d t o r e p ort a n y c o m p e ns ati o n or b e n efit of v al u e 

m a d e t o a p h ysi ci a n, i n cl u di n g c o m p e ns ati o n, f o o d, e nt ert ai n m e nt, gifts, tr a v el, a n d c o ns ulti n g f e es. ”  

I d.  T h es e r e p orts “ m ust c o nt ai n t h e r e c ei vi n g p h ysi ci a n’s n a m e, a d dr ess, n ati o n al pr o vi d er i d e ntifi er, 

v al u e of tr a nsf er, f or m, n at ur e, a n d d at e of t h e p a y m e nt. ”  I d.  

Pl ai ntiffs all e g e t h at t h e OI G h as iss u e d g ui d a n c e “ w hi c h s er v es as a r ef er e n c e g ui d e f or t h e 

h e alt h c ar e c o m pli a n c e c o m m u nit y a n d ot h er h e alt h c ar e st a k e h ol d ers. ”  I d. ¶ 5 0.  Pl ai ntiffs all e g e 

t h at I n ari “ est a blis h e d a ‘ C o m pr e h e nsi v e C o m pli a n c e Pr o gr a m,’ as c all e d f or b y t h e OI G’s g ui d a n c e, 

t o ‘ e ns ur e t h at [t h e C o m p a n y] c o n d u ct[s] [its] b usi n ess et hi c all y, r es p o nsi bl y a n d i n m at eri al 

c o m pli a n c e wit h f e d er al a n d st at e l a ws a n d i n d ustr y st a n d ar ds r el ati n g t o t h e pr o m oti o n a n d 

m ar k eti n g of m e di c al d e vi c es.’ ”  I d. ¶ 5 1.  Pl ai ntiffs als o all e g e t h at I n ari a d o pt e d A d v a M e d’s C o d e 

of Et hi cs o n I nt er a cti o ns wit h H e alt h c ar e Pr of essi o n als (t h e “ A d v a M e d C o d e ”),  D kt. N o. 7 5 -6, 
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w hi c h “ I n ari cl ai m e d w as ‘i nt e gr al’ t o its c o m pli a n c e pr o gr a m. ”  I d. ¶ 5 2.  Pl ai ntiffs all e g e t h at t h e 

“ A d v a M e d C o d e s et[] f ort h st a n d ar ds f or et hi c al c o n d u ct b et w e e n H C Ps a n d I n ari e m pl o y e es ” a n d 

t h at I n ari’s c o m pli a n c e pr o gr a m “ pr es cri b e d a n a n n u al, p er i n di vi d u al li mit of $ 3, 0 0 0 f or gifts a n d 

pr o m oti o n al m at eri als. ”  I d.  Pl ai ntiffs ass ert t h at I n ari h a d a n et hi cs h otli n e h ost e d b y a t hir d-p art y 

pr o vi d er, Li g ht h o us e S er vi c es, f or i n v est ors, e m pl o y e es, a n d ot h er i nt er est e d p arti es t o a n o n y m o usl y 

r e p ort a n y c o n c er ns or a cti viti es p er c ei v e d t o b e i n vi ol ati o n of I n ari’s p oli ci es.  I d. ¶ 5 3.  

4.  T h e All e g e d Ki c k b a c k S c h e m e  

Pl ai ntiffs all e g e t h at d uri n g t h e Cl ass P eri o d, I n ari e n g a g e d i n a n “ u nl a wf ul a n d i m pr o p er 

ki c k b a c k s c h e m e d esi g n e d t o r e w ar d p h ysi ci a ns a n d ot h er h e alt h c ar e pr of essi o n als  . . . f or usi n g or 

r e c o m m e n di n g I n ari’s [ pr o d u cts] . . . .”  I d. ¶ 1.  Pl ai ntiffs all e g e t h at I n ari “r es ort e d t o a v ari et y of 

a cti viti es t h at vi ol at e d t h e [ A K S] a n d [ t h e F C A] [,]” i n cl u di n g pr o vi di n g H C Ps  wit h m e als, tr a v el, 

e nt ert ai n m e nt, gift c ar ds, c o ns ulti n g p a y m e nts, a n d s p e a ki n g f e es t o i n d u c e t h e us e of I n ari’s 

pr o d u cts .  I d. ¶ ¶ 1 – 3, 5 5 – 5 6.  A c c or di n g t o Pl ai ntiffs, I n ari tr a c k e d pr o d u ct us a g e b y i n di vi d u al 

p h ysi ci a n, c orr el at e d r e v e n u e g e n er at e d b y e a c h p h ysi ci a n wit h t h e a m o u nt s p e nt e nt ert ai ni n g t h at 

p h ysi ci a n, a n d dir e ct e d its s al es st aff t o i n cr e as e s p e n di n g o n p h ysi ci a ns .  I d. ¶ ¶ 2 – 3.  Pl ai ntiffs als o 

all e g e  t h at I n ari est a blis h e d r ef err al n et w or ks wit hi n h os pit als b y i nstr u cti n g H C Ps t o r ef er V T E 

p ati e nts t o s ur g e o ns k n o w n t o us e I n ari’s d e vi c es.  I d. ¶ 2.  

T h es e all e g ati o ns r est pri n ci p all y o n t h e a c c o u nts of t hr e e c o nfi d e nti al f or m er e m pl o y e es 

( “ F Es”).  I d. ¶ ¶  5 9 – 6 4.   F E - 1 s er v e d as Dir e ct or of t h e I n ari S ol uti o ns Gr o u p 2  fr o m M a y 2 0 2 2 

t hr o u g h J ul y 2 0 2 3, a n d w as r es p o nsi bl e f or w or ki n g wit h h os pit als est a blis hi n g t hr o m b e ct o m y 

pr o gr a ms a n d f or tr ai ni n g a n d e d u c ati n g h os pit al p ers o n n el o n I n ari’s pr o d u cts.  I d. ¶ 5 9.  F E -1 w as 

hir e d b y D ef e n d a nt H y k es a n d, a c c or di n g t o Pl ai ntiffs, “ dir e ctl y s a w — a n d dis c uss e d wit h ot h er 

I n ari e m pl o y e es a n d e x e c uti v es— a cti o ns t h at t h e y b eli e v e d t o b e i m pr o p er. ”  I d.  F E - 1 r e p ort e d t h at 

 
2  T h e C o ns oli d at e d C o m pl ai nt d o es  n ot d efi n e t h e “ I n ari S ol uti o ns Gr o u p.”  
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“ p h ysi ci a ns wit h hi g h v ol u m es of s al es w er e c o nst a ntl y wi n e d a n d di n e d a n d I n ari w o ul d d o 

w h at e v er t h e y w a nt e d t o k e e p t h eir b usi n ess. ”  I d.  A c c or di n g t o F E- 1, “I n ari p ai d f or p h ysi ci a ns t o 

att e n d tr ai ni n g s essi o ns i n v a c ati o n d esti n ati o ns, d es pit e t h at t h e tr ai ni n g e v e nt w as n ot f or t h e 

p h ysi ci a n’s s p e ci alt y, or t h at t h e tr ai ni n g s essi o n w as i nt e n d e d f or n urs es r at h er t h a n p h ysi ci a ns. ”  I d.  

“ D uri n g t h es e tr ai ni n g s essi o ns i n v a c ati o n d esti n ati o ns t h at w er e i nt e n d e d f or n urs es o nl y, I n ari 

w o ul d p a y f or p h ysi ci a ns t o g o t o m ulti pl e di n n ers a n d o ut t o ni g ht cl u bs. ”  I d.  F E - 1 als o r e p ort e d 

t h at “ p h ysi ci a ns w o ul d t ell t h eir d esi g n at e d s al es p ers o n if t h er e w er e s p e cifi c e v e nts, s u c h as a 

N A S C A R r a c e, or a di n n er t h e y w a nt e d t o att e n d, a n d I n ari w o ul d arr a n g e a tr ai ni n g e v e nt i n or d er 

t o c o m p e ns at e t h e p h ysi ci a ns a n d t h eir st aff n urs es f or t h eir tr a v el, a n d t h at I n ari w o ul d g e n er all y d o 

w h at e v er t h e p h ysi ci a ns w a nt e d. ”  I d.  F E -1 r e p ort e d th at “ I n ari c orr el at e d t h e m o n e y s p e nt o n a 

p h ysi ci a n t o t h e a m o u nt [ of] b usi n ess t h at p h ysi ci a n g e n er at e d f or t h e C o m p a n y. ”  I d. 

F E - 1 r e p ort e d c o n c er ns a b o ut t h es e pr a cti c es t o F E -1’s dir e ct s u p er vis or, t h e Vi c e Pr esi d e nt 

of t h e I n ari S ol uti o ns Gr o u p, w h o all e g e dl y a gr e e d t h at t h e “ pr a cti c es w er e i m pr o p er a n d n e e d e d t o 

st o p. ”  I d. ¶ 6 0.  I n t h e f all of 2 0 2 2, F E - 1 a n d t h e s u p er vis or p ers o n all y t ol d D ef e n d a nt H y k es t h at 

t h e y w er e u n c o mf ort a bl e wit h t h e ki c k b a c k s c h e m e.  I d.  F E - 1 r e p ort e d t h at a f e w d a ys aft er t h at 

c o n v ers ati o n, t h e s u p er vis or w as fir e d a n d r e pl a c e d b y a n i n di vi d u al w h o i nstr u ct e d F E- 1 t o i g n or e 

t h e pr a cti c es a n d t ol d F E-1 t h at F E - 1 “ di d n ot k n o w t h e r ul es. ”  I d. ¶ ¶  6 0, 1 4 1 – 1 4 2.  F E -1 st at e d 

t h at F E -1 “ c o nti n u e d t o r e p ort c o n c er ns t o [ F E-1’s] n e w s u p er vis or w h o, p er I n ari’s pr o c e d ur e, 

r el a y e d t h os e c o n c er ns t o [ D ef e n d a nt] H y k es. ”  I d.  F E -1 als o st at e d t h at t h e y w er e  t ol d of m e eti n gs 

d uri n g w hi c h t h os e c o n c er ns w er e dis c uss e d wit h D ef e n d a nt H y k es a n d ot h er e x e c uti v es.  I d. ¶ 6 0.  

F E -1 a d diti o n all y r e p ort e d t h at I n ari e x e c uti v es, i n cl u di n g D ef e n d a nt H y k es, w er e a w ar e of t h e 

pr a cti c es b e c a us e t h e y p ers o n all y p arti ci p at e d i n t h e m, i n cl u di n g b y fl yi n g t o p h ysi ci a n e v e nts a n d 

di n n ers.  I d. ¶ ¶ 6 0, 1 4 2.  Aft er l e a vi n g I n ari i n J ul y 2 0 2 3, F E -1 c o nt a ct e d t h e D OJ  t o r e p ort w h at  

F E - 1 h a d o bs er v e d a n d w as t ol d t h at a n i n v esti g ati o n i nt o I n ari’s pr a cti c es w as alr e a d y u n d er w a y.  
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I d. ¶ 6 1.  

F E -2, a n a c c o u nt m a n a g er at I n ari fr o m D e c e m b er 2 0 2 0 t o F e br u ar y 2 0 2 3, r e p ort e d t h at t h e 

C o m p a n y t ol d its s a l esf or c e at i nt er n al pr es e nt ati o ns t h at t h er e w as a dir e ct c orr el ati o n b et w e e n 

b usi n ess g e n er at e d a n d ti m e s p e nt wit h c ust o m ers “ o n a pri v at e b asis. ”  I d. ¶ 6 2.  F E -2 r e p ort e d t h at 

F E -2 s p e nt a p pr o xi m at el y $ 5, 0 0 0 o n p h ysi ci a n di n n ers o v er a t hr e e- m o nt h p eri o d a n d w as t ol d at a 

q u art erl y s al es m e eti n g t h at a n ot h er r e pr es e nt ati v e h a d b e e n “ c o n gr at ul at e d a n d r e w ar d e d ” f or 

s p e n di n g a p pr o xi m at el y $ 5 0, 0 0 0 o n di n n ers i n a si mil ar ti m e p eri o d; F E-2’s distri ct s u p er vis or, t h e 

distri ct m a n a g er , i nstr u ct e d F E- 2 t o m at c h t h os e fi g ur es.  I d.  

F E - 3, a n I n ari a c c o u nt m a n a g er fr o m M ar c h 2 0 2 1 t hr o u g h N o v e m b er 2 0 2 3, r e p ort e d t h at 

c ert ai n p h ysi ci a ns w er e r et ai n e d as c o ns ult a nts a n d r ef err e d t o i nt er n all y as “ K e y O pi ni o n L e a d ers, ” 

t h at s al es st aff w er e i nstr u ct e d t o c o m p e ns at e t h e m r e g ul arl y wit h tri ps a n d di n n ers s o t h at t h e y 

w o ul d us e a n d pr o m ot e I n ari’s pr o d u cts t o c oll e a g u es, t h at I n ari st e er e d b usi n ess fr o m ot h er 

c ust o m ers t o w ar d t h os e p h ysi ci a ns, a n d t h at p h ysi ci a ns w h o di d n ot us e s u bst a nti al a m o u nts of I n ari 

pr o d u cts w er e r e m o v e d fr o m t h e C o m p a n y’s s p e a k er a n d di n n er lists.  I d. ¶ 6 3.  F E - 2 a n d F E-3 

r e p ort e d t h at t h e y att e n d e d n ati o n al s al es m e eti n gs at w hi c h sli d es w er e distri b ut e d s h o wi n g t h at t h e 

s al es r e pr es e nt ati v es w h o s ol d t h e m ost I n ari pr o d u cts w er e c o m p e ns at e d t h e m ost a n d t h at t h e 

a m o u nt s p e nt o n p h ysi ci a n di n n ers w as f u n cti o n all y e q ui v al e nt t o t h e v al u e of t h e I n ari pr o d u cts 

p ur c h as e d b y t h e att e n di n g p h ysi ci a ns.  I d. ¶ 6 4.  

Pl ai ntiffs als o all e g e t h at I n ari’s p u bli cl y r e p ort e d d at a s h o ws t h at its p a y m e nts t o p h ysi ci a ns 

“ gr e w s u bst a nti all y t hr o u g h o ut t h e Cl ass P eri o d. ”    I d. ¶ 5 7.  

5.  T h e C h all e n g e d St at e m e nt s  

T h e C o ns oli d at e d C o m pl ai nt c h all e n g es d o z e ns of st at e m e nts t h at I n ari a n d t h e I n di vi d u al 

D ef e n d a nts m a d e i n S E C fili n gs, pr ess r el e as es, e ar ni n gs c alls, a n d i n v est or c o nf er e n c es d uri n g t h e 

Cl ass P eri o d.  I d. ¶ ¶ 6 5 – 1 2 8.  T h e C o urt gr o u ps t h es e st at e m e nts i nt o f o ur c at e g ori es b as e d o n 
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Pl ai ntiffs’  all e g ati o ns:  ( 1) ris k dis cl os ur es; 3  ( 2) r e pr es e nt ati o ns of c o m pli a n c e wit h h e alt h c ar e l a ws i n 

t w o tr a ns a cti o n al a gr e e m e nts;4  ( 3) st at e m e nts r e g ar di n g I n ari’s s o ur c es of r e v e n u e;5  a n d 

 
3  T his c at e g or y c o nt ai ns t h e f oll o wi n g st at e m e nts:  C C ¶  6 7 ( “ If o ur o p er ati o ns ar e f o u n d t o b e i n vi ol ati o n of a n y of t h e 
f e d er al . . . [ A nti-Ki c k b a c k St at ut e a n d Ci vil F als e Cl ai ms A ct] or a n y ot h er c urr e nt or f ut ur e fr a u d a n d a b us e or ot h er 
h e alt h c ar e l a ws a n d r e g ul ati o ns t h at a p pl y t o us, w e m ay  b e s u bj e ct t o si g nifi c a nt p e n alti es, i n cl u di n g si g nifi c a nt cri mi n al, 
ci vil, a n d a d mi nistr ati v e p e n alti es, d a m a g es, fi n es, e x cl usi o n fr o m p arti ci p ati o n i n g o v er n m e nt pr o gr a ms, s u c h as 
M e di c ar e a n d M e di c ai d, i m pris o n m e nt, c o ntr a ct u al d a m a g es, r e p ut ati o n h ar m a n d dis g or g e m e nt a n d w e c o ul d b e 
r e q uir e d t o c urt ail, r estr u ct ur e or c e as e o ur o p er ati o ns.  A n y of t h e f or e g oi n g c o ns e q u e n c es will n e g ati v el y aff e ct o ur 
b usi n ess, fi n a n ci al c o n diti o n a n d r es ults of o p er ati o ns. ”)  ( e m p h asis a d d e d); i d. ¶ 7 0 ( “ Wit hi n t h e U nit e d St at es, o ur 
pr o d u cts a n d o ur c ust o m ers ar e s u bj e ct t o e xt e nsi v e r e g ul ati o n b y a wi d e r a n g e of f e d er al a n d st at e a g e n ci es t h at g o v er n 
b usi n ess pr a cti c es i n t h e m e di c al d e vi c e i n d ustr y.  T h es e l a ws i n cl u d e f e d er al a n d st at e a nti ki c k b a c k, fr a u d a n d a b us e, 
f als e cl ai ms, tr a ns p ar e n c y, a n d a nti-c orr u pti o n st at ut es a n d r e g ul ati o ns. . . . . T h e A nti -Ki c k b a c k St at ut e is p arti c ul arl y 
r el e v a nt b e c a us e of its br o a d a p pli c a bilit y.  S p e cifi c all y, t h e A nti-Ki c k b a c k St at ut e pr o hi bits p ers o ns or e ntiti es fr o m 
k n o wi n gl y a n d willf ull y s oli citi n g, off eri n g, r e c ei vi n g, or pr o vi di n g r e m u n er ati o n, dir e ctl y or i n dir e ctl y, i n e x c h a n g e f or, 
or t o i n d u c e, eit h er t h e r ef err al of a n i n di vi d u al, or t h e f ur nis hi n g, arr a n gi n g f or or r e c o m m e n di n g a g o o d or s er vi c e f or 
w hi c h p a y m e nt m a y b e m a d e i n w h ol e or p art u n d er f e d er al h e alt h c ar e pr o gr a ms, s u c h as t h e M e di c ar e a n d M e di c ai d 
pr o gr a ms. ”); i d. ¶ 7 3 ( “ W e ar e s u bj e ct t o c ert ai n f e d er al, st at e a n d f or ei g n fr a u d a n d a b us e l a ws a n d p h ysi ci a n p a y m e nt 
tr a ns p ar e n c y l a ws t h at c o ul d s u bj e ct us t o s u bst a nti al p e n alti es.  A d diti o n all y, a n y c h all e n g e t o o ur i n v esti g ati o n i nt o o ur 
pr a cti c es u n d er t h es e l a ws c o ul d c a us e a d v ers e p u bli cit y a n d b e c ostl y t o r es p o n d t o, a n d t h us c o ul d h ar m o ur b usi n ess .  
T h er e ar e n u m er o us U. S. f e d er al a n d st at e, as w ell as f or ei g n, l a ws p ert ai ni n g t o h e alt h c ar e fr a u d a n d a b us e, i n cl u di n g 
a nti -ki c k b a c k, f als e cl ai ms a n d p h ysi ci a n tr a ns p ar e n c y p a y m e nt l a ws.  O ur b usi n ess pr a cti c es a n d r el ati o ns hi ps wit h 
pr o vi d ers ar e s u bj e ct t o s cr uti n y u n d er t h es e l a ws.  T h e h e alt h c ar e l a ws a n d r e g ul ati o ns t h at m a y aff e ct o ur a bilit y t o 
o p er at e i n cl u d e  . . . [t h e f e d er al A nti-Ki c k b a c k St at ut e a n d [t] h e f e d er al ci vil a n d cri mi n al f als e cl ai ms l a ws a n d ci vil 
m o n et ar y p e n alti es l a ws . . . .]  T h es e l a ws c a n a p pl y t o m a n uf a ct ur ers w h o pr o vi d e i nf or m ati o n o n c o v er a g e, c o di n g, a n d 
r ei m b urs e m e nt of t h eir pr o d u cts t o p ers o ns w h o bill t hir d-p art y p a y ors.  . . . M or e o v er, t h e g o v er n m e nt m a y ass ert t h at a 
cl ai m i n cl u di n g it e ms or s er vi c es r es ulti n g fr o m a vi ol ati o n of t h e f e d er al A nti -Ki c k b a c k St at ut e c o nstit ut es a f als e or 
fr a u d ul e nt cl ai m f or p ur p os es of t h e f e d er al ci vil F als e Cl ai ms A ct[.] ”).  
4  T his c at e g or y c o nt ai ns t h e f oll o wi n g st at e m e nts:  C C  ¶ 7 6 ( “ T h e C o m p a n y a n d its s u bsi di ari es ar e a n d h a v e b e e n i n 
c o m pli a n c e wit h all H e alt h C ar e L a ws . . .  ‘H e alt h C ar e L a ws’ m e a ns all h e alt h c ar e l a ws a p pli c a bl e t o t h e C o m p a n y, 
i n cl u di n g . . . t h e A nti-Ki c k b a c k St at ut e ( 4 2 U. S. C. S e cti o n 1 3 2 0 a -7 b( b)), . . . t h e Ci vil F als e Cl ai ms A ct ( 3 1 U. S. C. 
S e cti o n 3 7 2 9 et s e q.). . .  .  T h e C o m p a n y a n d its s u bsi di ari es h a v e n ot e n g a g e d i n a cti viti es w hi c h ar e, as a p pli c a bl e, c a us e 
f or f als e cl ai ms li a bilit y [ or] ci vil p e n alti es . . . ”); i d. ¶ 7 8 ( “ T h e C o m p a n y E ntiti es ar e, a n d i n t h e p ast t hr e e y e ars h a v e 
b e e n, i n c o m pli a n c e i n all m at eri al r es p e cts wit h all H e alt h c ar e L a ws a p pli c a bl e t o s u c h C o m p a n y E ntit y . . . ”).  
5  T his c at e g or y c o nt ai ns t h e f oll o wi n g st at e m e nts:  C C ¶  8 0 ( “ T h e i n cr e as e o v er pri or y e ar fi g ur es w as dri v e n b y 
c o nti n u e d U S c o m m er ci al e x p a nsi o n a n d i n cr e as e d pr o d u ct a d o pti o n. ”); i d. ¶ 8 1 ( “ H off m a n st at e d t h at t h e f oll o wi n g 
fi v e f a ct ors c o ntri b ut e d t o t h e C o m p a n y’s Q 4 2 0 2 0 r e v e n u e gr o wt h ( u p 1 4 4 % fr o m t h e s a m e q u art er l ast y e ar at $ 4 8. 6 
milli o n) a n d pr o c e d ur e gr o wt h ( u p 1 5 6 % fr o m t h e s a m e q u art er l ast y e ar at 4, 6 0 0 pr o c e d ur es):  (i) t h e e x p a nsi o n of 
I n ari’s s al es or g a ni z ati o n; (ii) ‘b uil di n g a w ar e n ess ’ a n d dri vi n g d e e p er a d o pti o n at e xisti n g h os pit al c ust o m ers  ( w hi c h I n ari 
pri m aril y e x e c ut e d t hr o u g h its ‘ V T E E x c ell e n c e’ pr o gr a m) ; (iii) b uil di n g u p o n I n ari’s b as e of cli ni c al e vi d e n c e; 
(i v) c o nti n ui n g t o e x p a n d I n ari’s pr o d u ct p ortf oli o; a n d ( v)  e x p a nsi o n i nt o a dj a c e nt a n d i nt er n ati o n al m ar k ets . ”); i d. ¶ 8 2 
( “S o it’s t h e e x p a nsi o n of t h e fi el d t e a m a n d t h e m et h o di c al a d diti o n of n e w r e ps a n d t errit or y e x p a nsi o n. ”); i d. ¶ 8 4 
(“ T h e C o m p a n y attri b ut e d t h e i n cr e as e i n r e v e n u e t o ‘ c o nti n u e d U. S. c o m m er ci al e x p a nsi o n a n d i n cr e as e d pr o d u ct 
a d o pti o n ’ a n d H off m a n t o ut e d t h at I n ari ‘tr e at e d a r e c or d n u m b er of p ati e nts a n d si g nifi c a ntl y e x p a n d e d [its] 
c o m m er ci al f o ot pri nt. ” ); i d. ¶ 8 6 ( “[ R] e v e n u e w as $ 6 3. 5 milli o n f or t h e s e c o n d q u art er of 2 0 2 1, c o m p ar e d t o $ 5 7. 4 
milli o n f or t h e pri or q u art er a n d $ 2 5. 4 milli o n f or t h e s e c o n d q u art er of 2 0 2 0.  I n ari attri b ut e d t his r e v e n u e gr o wt h t o 
‘c o nti n u e d U. S. c o m m er ci al e x p a nsi o n a n d n e w pr o d u ct i ntr o d u cti o ns .’” ); i d. ¶ 8 7 ( “ H off m a n st at e d t h at t h e C o m p a n y’s 
‘s e c o n d q u art er w as hi g hl y s u c c essf ul . . . [ w e] tr e at e d a r e c or d n u m b er of p ati e nts’ a n d ‘c o nti n u e t o i n v est a g gr essi v el y t o 
e x p a n d o ur c a p a biliti es t o tr e at e v e n m or e p ati e nts a n d a d dr ess m or e u n m et n e e ds .’ ”); i d. ¶ 8 8 ( “ T h e i n cr e as e i n d e nsit y 
of o ur s al es or g a ni z ati o n a n d t h e r es ulti n g s m all er t errit ori es pr o vi d e o p p ort u nit y t o m or e eff e cti v el y a d dr ess o ur s e c o n d 
gr o wt h dri v er, w hi c h is b uil di n g a w ar e n ess a n d dri vi n g d e e p er a d o pti o n at e xisti n g h os pit al c ust o m ers .”); i d. ¶ 9 0 
( “H off m a n st at e d t h at ‘ [ o] ur t hir d q u art er w as as s u c c essf ul as it w as e x citi n g.  W e a g ai n tr e at e d a r e c or d n u m b er of 
p ati e nts a n d m a d e i m p ort a nt pr o gr ess i n all fi v e of o ur gr o wt h dri v ers. ’ . . . T h e pr ess r el e as e r e p ort e d t h at r e v e n u e ‘ w as 
$ 7 2. 9 milli o n f or t h e t hir d q u art er of 2 0 2 1, c o m p ar e d t o $ 6 3. 5 milli o n f or t h e pri or q u art er a n d $ 3 8. 7 milli o n f or t h e 

Case 1:24-cv-03686-GHW-JW     Document 81     Filed 09/22/26     Page 10 of 48



1 1  

 
t hir d q u art er of 2 0 2 0.’  T h e C o m p a n y attri b ut e d t his i n cr e as e i n r e p ort e d r e v e n u e t o ‘c o nti n u e d U. S. c o m m er ci al 
e x p a nsi o n a n d n e w pr o d u ct i ntr o d u cti o ns. ”); i d. ¶ 9 1 ( “ I n f a ct, d uri n g t h e p a n d e mi c, w e’ v e c o m pl et e d o v er 3 0, 0 0 0 
pr o c e d ur es a n d n e arl y tri pl e d o ur q u art erl y pr o d u cti o n of b ot h c as es a n d r e v e n u e. W e a d d e d 5 0 0 n e w c ust o m er 
a c c o u nts  . . . O ur first gr o wt h dri v er is t h e e x p a nsi o n of o ur s al es or g a ni z ati o n t o t ar g et n e w h os pit als a n d p h ysi ci a ns . . . . 
O ur s e c o n d gr o wt h dri v er is b uil di n g a w ar e n ess a n d dri vi n g d e e p er a d o pti o n at e xisti n g h o s pit al c ust o m ers. ”); i d. ¶ 9 3 
( “W h at I t hi n k i n cr e asi n gl y, o ur gr o wt h is c o mi n g fr o m e x p a n di n g t h e m ar k et a n d p utti n g p ati e nts o nt o t h e t a bl e t h at 
w o ul d h a v e b e e n tr e at e d wit h c o ns er v ati v e m e di c al m a n a g e m e nt ”); i d. ¶ 9 5 ( “ T h e i n cr e as e o v er pri or q u art er w as dri v e n 
b y c o nti n u e d U. S. c o m m er ci al e x p a nsi o n a n d n e w pr o d u ct i ntr o d u cti o ns. ”); i d. ¶ 9 6 ( “ O ur s e c o n d gr o wt h dri v er is 
b uil di n g a w ar e n ess a n d dri vi n g d e e p er a d o pti o n at e xisti n g h os pit al c ust o m ers. ”); i d. ¶ 9 8 ( “I n t h e pr ess r el e as e, H off m a n 
st at e d t h at ‘[ w] e e x e c ut e d cris pl y a cr oss all fi v e of o ur gr o wt h dri v ers d uri n g a hi g hl y pr o d u cti v e first q u art er.’”);  i d. ¶ 9 9 
( “ O ur first gr o wt h dri v er is t h e e x p a nsi o n of o ur s al es or g a ni z ati o n. ”); i d. ¶ 1 0 1 (“I n t h e pr ess r el e as e, t h e C o m p a n y 
r e p ort e d a n i n cr e as e i n r e p ort e d r e v e n u e as w ell as t h e e x p a nsi o n of its c o m m er ci al f o ot pri nt a n d attri b ut e d its r es ults t o 
‘c o nti n u e d U. S. c o m m er ci al e x p a nsi o n a n d n e w pr o d u ct i ntr o d u cti o ns.’  H off m a n w as q u ot e d i n t h e pr ess r el e as e s a yi n g 
t h at t h e C o m p a n y c o nti n u e d t o ‘ e x e c ut e cris pl y a cr oss all fi v e of [its] gr o wt h dri v ers d es pit e t h e o n g oi n g c h all e n g es t o 
t h e m e d t e c h o p er ati n g e n vir o n m e nt,’ ‘ pr o d u c e d r o b ust r e v e n u e gr o wt h,’ a n d ‘ hir e d its l ar g est cl ass of n e w s al es 
pr of essi o n als.’ ”); i d. ¶ 1 0 3 ( “ T h e pr ess r el e as e q u ot e d H off m a n s a yi n g ‘ [ o] ur a g gr essi v e i n v est m e nt i n o ur gr o wt h dri v ers 
is p a yi n g off f or o ur missi o n.’  T h e pr ess r el e as e als o attri b ut e d t h e C o m p a n y’s r e p ort e d r e v e n u e gr o wt h t o c o nti n u e d 
U. S. c o m m er ci al e x p a nsi o n, i n cr e as e d a d o pti o n of its pr o c e d ur es, a n d i ntr o d u cti o n of n e w pr o d u cts. ”); i d. ¶ 1 0 4 ( “ O ur 
r e v e n u e i n Q 3 w as $ 9 6. 2 milli o n, u p $ 2 3. 3 milli o n or 3 2 % fr o m t h e s a m e q u art er l ast y e ar.  R es ults i n o ur c or e b usi n ess 
w er e dri v e n b y str o n g pr o c e d ur al gr o wt h a cr oss b ot h Cl ot Tri e v er a n d Fl o w Tri e v er pr o d u ct li n e . . ..   H y k es f urt h er 
r e p e at e d t h at I n ari’s fi v e gr o wt h f a ct ors, i.e., (i) t h e e x p a nsi o n of I n ari’s s al es or g a ni z ati o n; (ii) i n cr e asi n g p e n etr ati o n i n 
e xisti n g a c c o u nts; (iii)  b uil di n g u p o n t h e b as e of cli ni c al e vi d e n c e; (i v)  e x p a n di n g its pr o d u ct p ortf oli o; a n d ( v)  e x p a nsi o n 
i nt o i nt er n ati o n al m ar k ets, c o ntri b ut e d t o t h e C o m p a n y’s gr o wt h, a n d f urt h er e x pl ai n e d t h at:  O ur first gr o wt h dri v er is 
t h e e x p a nsi o n of o ur s al es or g a ni z ati o n. ”); i d. ¶ 1 0 5 ( “ C o m p ar e d t o Q 3 of 2 0 2 1, o ur r e v e n u e gr o wt h w as d u e t o 
c o nti n u e d eff orts t o o p e n n e w c ust o m er a c c o u nts, e x p a n d o ur s al es f or c e a n d d e e p e n o ur r el ati o ns hi p wit h e xisti n g 
c ust o m ers. ”); i d. ¶ 1 0 7 ( “ It w as dri v e n pri m aril y b y str e n gt h i n t h e c or e fr a n c his e a n d pr o c e d ur al gr o wt h wit h b ot h 
Cl ot Tri e v er a n d Fl o w Tri e v er.  . . . S o a r e all y str o n g q u art er dri v e n b y pr o c e d ur al gr o wt h . . . t h at r efl e cts t h e c o nti n u e d 
pr o d u cti vit y g ai ns w e’r e s e ei n g i n o ur s al es or g a ni z ati o n.   I t hi n k it r efl e cts t h e c o nti n u e d pr o gr ess w e’r e m a ki n g i n o ur 
s e c o n d gr o wt h dri v er, V T E E x c ell e n c e, i n d e v el o pi n g t h es e pr o gr a ms a n d dri vi n g a d o pti o n. ”); i d. ¶ 1 0 9 ( “ T h e C o m p a n y 
r e p ort e d d o u bl e-di git gr o wt h a n d attri b ut e d it t o c o nti n u e d U. S. c o m m er ci al e x p a nsi o n, i n cr e as e d a d o pti o n of 
pr o c e d ur es, a n d i ntr o d u cti o n of n e w pr o d u cts.  I n ari f urt h er st at e d t h at ‘[ c]ris p e x e c uti o n a cr oss all fi v e of o ur gr o wt h 
dri v ers g e n er at e d r o b ust r e v e n u e gr o wt h i n t h e f o urt h q u art er. ’”); i d. ¶ 1 1 1 ( “ I n t h e pr ess r el e as e, H y k es st at e d t h at ‘[ o] ur 
str o n g fi n a n ci al p erf or m a n c e i n t h e first q u art er r efl e ct e d c o nsist e nt e x e c uti o n a cr oss all of o ur gr o wt h dri v ers. ’”); i d. 
¶ 1 1 2 ( “ O ur first gr o wt h dri v er is t h e e x p a nsi o n of o ur s al es or g a ni z ati o n. ”); i d. ¶ 1 1 3 ( “ C o m p ar e d t o Q 1 of 2 0 2 2, o ur 
r e v e n u e gr o wt h w as d u e t o o ur c o nti n u e d eff orts t o o p e n n e w c ust o m er a c c o u nts, e x p a n d o ur s al es f or c e a n d d e e p e n e d  
o ur r el ati o ns hi p wit h e xisti n g c ust o m ers. ”); i d. ¶ 1 1 5 ( “ O n M a y 9, 2 0 2 3, H y k es a n d Hill att e n d e d t h e B a n k of A m eri c a 
Gl o b al H e alt h c ar e c o nf er e n c e d uri n g w hi c h a n al yst Tr a vis L e e St e e d as k e d:  ‘ B ut i n t er ms of t h e r e v e n u e i n t h e s e c o n d 
h alf t h at y o u’ v e r ais e d t h e g ui d e m or e t h a n t h e b e at t his q u art er, m ost of t h at’s g oi n g i n t h e s e c o n d h alf.  S o j ust h el p us 
g et c o mf ort a bl e wit h w h at y o u’r e s e ei n g i n t h e s e c o n d h alf t o r ais e t h e g ui d a n c e at t his p oi nt.’  Hill r es p o n d e d:  ‘ S o I 
t hi n k t h er e’s a n u m b er of c at al ysts t h at ar e ki n d of s h a pi n g u p ni c el y a cr oss t h e b o ar d f or t h e s e c o n d h alf.  C o nti n u e d 
pr o d u cti vit y g ai ns fr o m t h e e xisti n g s al es or g a ni z ati o n a n d s o m e i n cr e m e nt al t errit or y a d ds al o n g t h e w a y  as w ell, 
a n ot h er q u art er or 2 of c o nti n u e d pr o gr ess i n o ur V T E E x c ell e n c e pr o gr a m d e v el o p m e nt eff orts, n e w d at a t h at w e’ll b e 
a bl e t o l e v er a g e a n d n e w r e a d o uts c o mi n g, m or e e x e c uti o n o n o ur cli ni c al st u di es. ’”); i d. ¶ 1 1 8 ( “ O ur first gr o wt h dri v er 
is e x p a n di n g o ur U. S. c o m m er ci al f o ot pri nt. ”); i d. ¶ 1 1 9 ( “ C o m p ar e d t o Q 4 of 2 0 2 1, o ur r e v e n u e gr o wt h w as d u e t o o ur 
c o nti n u e d eff orts t o o p e n n e w c ust o m er a c c o u nts, e x p a n d o ur s al es f or c e a n d d e e p e n o ur r el ati o ns hi p wit h e xisti n g 
c ust o m ers .”); i d. ¶ 1 2 1 ( “ I t hi n k it’s [ pr ofit a bilit y] b e e n dri v e n b y pr o b a bl y t hr e e f a ct ors. . . . A n d t h e n, w e’ v e b e e n a bl e t o 
ki n d of l e v el o ur s p e n di n g i n t h e R & D p art of t h e c o m p a n y i n t er ms of cli ni c al a n d pr o d u ct d e v el o p m e nt, a n d als o i n 
t h e i nfr astr u ct ur e si d e of t h e c o m p a n y.  S o, t hi n k a b o ut t h e S G & A, t hi n k a b o ut t h e G & A p art.  W e f e el li k e w e’ v e g ot a 
pr ett y g o o d pl atf or m i n pl a c e t h er e t o s u p p ort f ut ur e gr o wt h.   W e ar e  still i n v esti n g o n t h e S si d e, s o t h e s al es si d e, b ut at 
a sl o w er p a c e t h a n w e di d i n 2 0 2 2. ”); i d. ¶ 1 2 3 ( “ [ H y k es] f urt h er st at e d t h at t h e ‘c or e b usi n ess is t hri vi n g a n d w e ar e 
c o nfi d e nt i n o ur a bilit y t o c o nti n u e t o gr o w s ust ai n a bl y f or y e ars t o c o m e .”); i d. ¶ 1 2 4 ( “ D uri n g Q 3, w e als o m a d e 
pr o gr ess a cr oss o ur fi v e gr o wt h dri v ers . . . .  O ur br o a d c o m m er ci al f o ot pri nt a n d m et h o di c al a p pr o a c h t o e x p a nsi o n 
r es ults i n f o c us e d ar e as of c o v er a g e, p ositi o ni n g us w ell t o i ntr o d u c e n e w pr o d u cts t o t h e m ar k et a n d t o e x e c ut e o n o ur 
s e c o n d gr o wt h dri v er, i n cr e asi n g p e n etr ati o n of e xisti n g a c c o u nts. ”) . 
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( 4) st at e m e nts a b o ut I n ari’s S G & A e x p e ns es. 6   

6.  T h e All e g e d C orr e cti v e Di s cl o s ur e a n d St o c k Pri c e D e cli n e  

O n F e br u ar y 2 8, 2 0 2 4, t h e l ast d a y of t h e Cl ass P eri o d, I n ari dis cl os e d t h at it h a d r e c ei v e d a 

ci vil i n v esti g ati v e d e m a n d ( “ CI D ”) fr o m t h e D OJ i n D e c e m b er 2 0 2 3 “r e q u esti n g i nf or m ati o n 

pri m aril y r el at e d t o m e als a n d c o ns ulti n g s er vi c e p a y m e nts pr o vi d e d t o h e alt h c ar e pr of essi o n als. ”  I d. 

¶ ¶  6, 1 2 9.  W h e n as k e d f or m or e d et ail, D ef e n d a nt H y k es st at e d t h at t h e C o m p a n y w o ul d n ot h a v e 

“ a l ot of a d diti o n al b a c k gr o u n d ” t o s h ar e, t h at it “t a k e[s] c o m pli a n c e s eri o usl y, ” t h at it di d n ot 

e x p e ct t h e m att er t o aff e ct its a bilit y t o e x e c ut e c o m m er ci all y, a n d t h at t h e ti m eli n e w o ul d “ m ost 

li k el y b e m e as ur e d i n y e ars as o p p os e d t o m o nt hs a n d q u art ers. ”  I d. ¶ 1 2 9.  T h e f oll o wi n g m or ni n g, 

I n ari fil e d its fis c al y e ar 2 0 2 3 F or m 1 0- K, w hi c h dis cl os e d u n d er “ L e g al Pr o c e e di n gs ” t h at t h e CI D 

w as iss u e d “i n c o n n e cti o n wit h a n i n v esti g ati o n u n d er t h e f e d er al A nti- Ki c k b a c k St at ut e a n d Ci vil 

F als e Cl ai ms A ct, ” t h at t h e  C o m p a n y w as c o o p er ati n g  wit h t h e D OJ , a n d t h at “[ d] e p e n di n g o n t h e 

o ut c o m e of t h e I n v esti g ati o n, t h er e m a y b e a m at eri al i m p a ct o n o ur b usi n ess, r es ults of o p er ati o ns, 

or fi n a n ci al c o n diti o n. ”  I d. ¶ 1 3 0.  T h at d a y, I n ari’s st o c k pri c e f ell $ 1 2. 1 4, or a p pr o xi m at el y 2 1 % —

fr o m $ 5 8. 2 6 p er s h ar e o n F e br u ar y 2 8, 2 0 2 4 t o $ 4 6. 1 2 p er s h ar e o n F e br u ar y 2 9, 2 0 2 4— eli mi n ati n g 

r o u g hl y $ 7 0 0 milli o n i n m ar k et c a pit ali z ati o n i n a si n gl e d a y.  I d. ¶ ¶  7, 1 3 1, 1 7 4.  

O n A u g ust 9, 2 0 2 4 , D e uts c h e B a n k p u blis h e d a n a n al yst r e p ort, D kt. N o. 7 5- 7 (t h e “D B 

R e p ort ”), w hi c h d es cri b e d  t h e r es ults of c o n v ers ati o ns wit h s e v er al I n ari s al es r e pr es e nt ati v es  

r e g ar di n g t h e D OJ i n v esti g ati o n.  I d. ¶ ¶  8, 1 3 4.  Pl ai ntiffs all e g e t h at t h e D B R e p ort d es cri b es 

“i nf or m ati o n t h at is c o nsist e nt wit h t h e F E a c c o u nts ” all e g e d i n t h e C o ns oli d at e d C o m pl ai nt.  I d. 

¶ ¶  9, 1 3 5.  A c c or di n g t o Pl ai ntiffs , t h e D B R e p ort “s u m m ari z e d its fi n di n gs as f oll o ws:   

•  A si g nifi c a nt  p orti o n  of  [I n ari’s]  or g a ni c  gr o wt h  is  dri v e n  b y  s al es  r e ps  b ei n g  

 
6  T his c at e g or y c o nt ai ns t h e f oll o wi n g st at e m e nt  b y D ef e n d a nt H off m a n :  C C ¶  1 2 7 ( “ A n d t h e effi ci e n c y of o ur s al es 
or g a ni z ati o n, if y o u l o o k at t h e S G & A as a p er c e nt a g e of r e v e n u e c o ns u m e d, is m u c h l o w er t h a n al m ost a n y b o d y’s 
w h o’s gr o w n as f ast e v er.  . . . [I n ari’s s al es pr of essi o n als] d o n’t c o ns u m e c as h li k e m ost d o b e c a us e t h e y b e c o m e 
pr o d u cti v e v er y, v er y q ui c kl y. ”) .  
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pr ess ur e d t o u ps ell u n n e c ess ar y t e c h u p gr a d es t o h os pit als, w hi c h g ets b a k e d i nt o 
t h e P P P s al es m o d el.  

•  S al es r e ps ar e e n c o ur a g e d t o cr e at e a q ui d pr o q u o wit h r ef erri n g p h ysi ci a ns b y 
s p e n di n g  $ 1, 0 0 0s  o n  m e als,  gift  c ar ds,  a n d  off eri n g  h eft y  f e es  f or  s p e a ki n g  
e n g a g e m e nts.  

•  I n ari s ol uti o ns gr o u p (I S G):  will p a y N P, P as, a n d p h ysi ci a ns dir e ctl y a n d t e a c h 
t h e m h o w t o mi n e h os pit al d at a t o dri v e r ef err als wit hi n t h e h os pit al s yst e m. 

•  N A RI’s ‘ bi g g er is  b ett er’ m ar k eti n g h as r es ult e d [i n] s al es r e ps b ei n g pr ess ur e d t o 
p us h t h e 2 4 F c at h et er e v e n i n c as es w h er e it c a n b e d a n g er o us, w hi c h h as r es ult e d 
i n u n n e c ess ar y d e at hs. ” 

I d. ¶ 1 3 4.   

B.  Pr o c e d ur al Hi st or y  

Pl ai ntiffs c o m m e n c e d t his a cti o n o n M a y 1 3, 2 0 2 4, D kt. N o. 1.  Aft er t h e C o urt c o ns oli d at e d 

t his a cti o n wit h a r el at e d c as e, D kt. N o. 4 0, Pl ai ntiffs fil e d t h e C o ns oli d at e d C o m pl ai nt o n J u n e 1 0, 

2 0 2 5.  D kt. N o. 5 5.  O n S e pt e m b er 4, 2 0 2 5, D ef e n d a nts m o v e d t o dis miss t h e C o ns oli d at e d 

C o m pl ai nt f or f ail ur e t o st at e a cl ai m.  D kt. N o. 7 3.  T h e s a m e d a y, D ef e n d a nts fil e d a m e m or a n d u m 

of l a w i n s u p p ort of t h eir m oti o n.  D kt. N o. 7 4 .  O n O ct o b er 1 6, 2 0 2 5, Pl ai ntiffs fil e d a n o p p ositi o n 

t o t h e m oti o n t o dis miss.  D kt. N o. 7 7 ( “ O p p’ n ”).  T h e m oti o n w as f ull y bri ef e d w h e n D ef e n d a nts 

fil e d t h eir r e pl y o n N o v e m b er 6, 2 0 2 5.  D kt. N o. 8 0. 

I I I. L E G A L S T A N D A R D  

A.  M oti o n t o Di s mi s s  

A c o m pl ai nt m ust c o nt ai n “ a s h ort a n d pl ai n st at e m e nt of t h e cl ai m s h o wi n g t h at t h e pl e a d er 

is e ntitl e d t o r eli ef. ”  F e d. R. Ci v. P. 8( a)( 2).  A d ef e n d a nt m a y m o v e t o dis miss a pl ai ntiff’ s cl ai m f or 

“ f ail ur e t o st at e a cl ai m u p o n w hi c h r eli ef c a n b e gr a nt e d[.] ”  F e d. R. Ci v. P. 1 2( b)( 6).  I n d e ci di n g a 

m oti o n t o dis miss u n d er R ul e 1 2( b)( 6), t h e C o urt a c c e pts as tr u e all w ell- pl e a d e d f a ct u al all e g ati o ns 

a n d dr a ws all i nf er e n c es i n t h e pl ai ntiff ’s f a v or.  See P ali n v. Ne w Yor k  Ti mes Co. , 9 4 0 F. 3 d 8 0 4, 8 0 9–

1 0 ( 2 d Cir. 2 0 1 9) ( q u oti n g Eli as v. Rolli ng Sto ne L L C , 8 7 2 F. 3 d 9 7, 1 0 4 ( 2 d Cir. 2 0 1 7)); C h ase Gr p. All. 

L L C v. City of N e w Yor k De p ’t of Fi n., 6 2 0 F. 3 d 1 4 6, 1 5 0 ( 2 d Cir. 2 0 1 0).  H o w e v er, “ t h e t e n et t h at a 
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c o urt m ust a c c e pt as tr u e all of t h e all e g ati o ns c o nt ai n e d i n a c o m pl ai nt is i n a p pli c a bl e t o l e g al 

c o n cl usi o ns. ”  I q b al, 5 5 6 U. S. at 6 6 2.  

T o s ur vi v e a m oti o n t o dis miss p urs u a nt t o R ul e 1 2( b)( 6), a c o m pl ai nt “ m ust c o nt ai n 

s uffi ci e nt f a ct u al m att er, a c c e pt e d as tr u e, t o ‘st at e a cl ai m t o r eli ef t h at is pl a usi bl e o n its f a c e. ’ ”  I d., 

at 6 7 8 ( q u oti n g Bell Atl. Cor p. v. T wo m bly , 5 5 0 U. S. 5 4 4, 5 7 0 ( 2 0 0 7)).  A cl ai m is f a ci all y pl a usi bl e 

w h e n a pl ai ntiff “ pl e a ds f a ct u al c o nt e nt t h at all o ws t h e c o urt t o dr a w t h e r e as o n a bl e i nf er e n c e t h at 

t h e d ef e n d a nt is li a bl e f or t h e mis c o n d u ct all e g e d. ”  I d. ( citi n g T wo m bly , 5 5 0 U. S. at 5 5 6).  “ T o 

s ur vi v e dis miss al, t h e pl ai ntiff m ust pr o vi d e t h e gr o u n ds u p o n w hi c h his cl ai m r ests t hr o u g h f a ct u al 

all e g ati o ns s uffi ci e nt ‘t o r ais e a ri g ht t o r eli ef a b o v e t h e s p e c ul ati v e l e v el.’ ”  A T SI Co m mc ’ns, I nc. v. 

S h a ar F u n d, Lt d. , 4 9 3 F. 3 d 8 7, 9 8 ( 2 d Cir. 2 0 0 7) ( q u oti n g T wo m bly , 5 5 0 U. S. at 5 5 5).  D et er mi ni n g 

w h et h er a c o m pl ai nt st at es a pl a usi bl e cl ai m is a “ c o nt e xt -s p e cifi c t as k t h at r e q uir es t h e r e vi e wi n g 

c o urt t o dr a w o n its j u di ci al e x p eri e n c e a n d c o m m o n s e ns e. ”  I q b al, 5 5 6 U. S. at 6 7 9. 

B e c a us e cl ai ms u n d er S e cti o n 1 0( b) of t h e E x c h a n g e A ct a n d R ul e 1 0 b- 5 t h er e u n d er s o u n d 

i n fr a u d, t h e y ar e s u bj e ct t o t h e h ei g ht e n e d pl e a di n g r e q uir e m e nts of F e d. R. Ci v. P. 9( b) a n d t h e 

Pri v at e S e c uriti es Liti g ati o n R ef or m A ct (t h e “ P S L R A ” ).  Nov a k v. K as a ks , 2 1 6 F. 3 d 3 0 0, 3 0 6– 0 7 ( 2 d 

Cir. 2 0 0 0).  R ul e 9( b) r e q uir es t h at t h e c o m pl ai nt “ st at e wit h p arti c ul arit y t h e cir c u mst a n c es 

c o nstit uti n g fr a u d. ”  F e d. R. Ci v. P. 9( b).  T o s atisf y t h at r e q uir e m e nt, t h e c o m pl ai nt m ust 

“ ( 1) s p e cif y t h e st at e m e nts t h at t h e pl ai ntiff c o nt e n ds w er e fr a u d ul e nt, ( 2) i d e ntif y t h e s p e a k er, 

( 3) st at e w h er e a n d w h e n t h e st at e m e nts w er e m a d e, a n d ( 4) e x pl ai n w h y t h e st at e m e nts w er e 

fr a u d ul e nt. ”  A T SI Co m mc ’ns, I nc. , 4 9 3 F. 3 d at 9 9 ( citi n g Nov a k , 2 1 6 F. 3 d at 3 0 6).  T h e P S L R A 

i m p os es si mil ar r e q uir e m e nts o n cl ai ms br o u g ht u n d er t h e E x c h a n g e A ct:  “t h e c o m pl ai nt s h all 

s p e cif y e a c h st at e m e nt all e g e d t o h a v e b e e n misl e a di n g, t h e r e as o n or r e as o ns w h y t h e st at e m e nt is 

misl e a di n g, a n d, if a n all e g ati o n r e g ar di n g t h e st at e m e nt or o missi o n is m a d e o n i nf or m ati o n a n d 

b eli ef, t h e c o m pl ai nt s h all st at e wit h p arti c ul arit y all f a cts o n w hi c h t h at b eli ef is f or m e d. ”  1 5 U. S. C. 
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§ 7 8 u -4( b)( 1).   

T h e P S L R A f urt h er r e q uir es t h at t h e c o m pl ai nt “ st at e wit h p arti c ul arit y f a cts gi vi n g ris e t o a 

str o n g i nf er e n c e t h at t h e d ef e n d a nt a ct e d wit h t h e r e q uir e d st at e of mi n d ” wit h r es p e ct t o e a c h 

all e g e d misst at e m e nt or o missi o n.  1 5 U. S. C. §  7 8 u -4( b)( 2)( A).  A c o m pl ai nt will s ur vi v e u n d er t h at 

h ei g ht e n e d st a n d ar d “ o nl y if a r e as o n a bl e p ers o n w o ul d d e e m t h e i nf er e n c e of s ci e nt er c o g e nt a n d at 

l e ast as c o m p elli n g as a n y o p p osi n g i nf er e n c e o n e c o ul d dr a w fr o m t h e f a cts all e g e d.”  Tell a bs, I nc. v. 

M a kor Iss ues & Rig hts, Lt d. , 5 5 1 U. S. 3 0 8, 3 2 4 ( 2 0 0 7). 

I n r es ol vi n g a m oti o n t o dis miss u n d er R ul e 1 2( b)( 6), c o urts g e n er all y m a y n ot c o nsi d er 

m at eri als e xtri nsi c t o t h e c o m pl ai nt.  F e d. R. Ci v. P. 1 2( d).  T h at r ul e is n ot a bs ol ut e, h o w e v er .  I n 

a d diti o n t o t h e f a cts all e g e d i n t h e c o m pl ai nt, c o urts “ m a y c o nsi d er a n y writt e n i nstr u m e nt att a c h e d 

t o t h e c o m pl ai nt, st at e m e nts or d o c u m e nts i n c or p or at e d i nt o t h e c o m pl ai nt b y r ef er e n c e, l e g all y 

r e q uir e d p u bli c dis cl os ur e d o c u m e nts fil e d wit h t h e S E C, a n d d o c u m e nts p oss ess e d b y or k n o w n t o 

t h e pl ai ntiff a n d u p o n w hi c h it r eli e d i n bri n gi n g t h e s uit. ”  A T SI Co m mc ’ns, I nc. , 4 9 3 F. 3 d at 9 8.  

C o urts m a y als o c o nsi d er “ m att ers of w hi c h j u di ci al n oti c e m a y b e t a k e n. ”  Goel v. B u nge, Lt d. , 8 2 0 

F. 3 d 5 5 4, 5 5 9 ( 2 d Cir. 2 0 1 6) ( i nt er n al cit ati o n s o mitt e d).  As is r el e v a nt h er e, t h e C o urt c o nsi d er s t h e 

st at e m e nts i n t h e A d v a M e d C o d e, D kt. N o. 7 5-6,  t h e D B R e p ort , D kt. N o. 7 5- 7, t h e O ct o b er 3 1, 

2 0 2 3 S h ar e P ur c h as e A gr e e m e nt, D kt. N o. 7 5 - 8, a n d t h e C o m p a n y’s p u bli c fili n gs wit h t h e S E C 

b e c a us e t h e y ar e i n c or p or at e d i nt o or i nt e gr al t o t h e C o ns oli d at e d C o m pl ai nt.  H o w e v er, t h e C o urt 

c o nsi d ers t h e m “‘ o nl y t o d et er mi n e w h at t h e d o c u m e nts st at e d,’ a n d ‘ n ot t o pr o v e t h e tr ut h of t h eir 

c o nt e nts.’ ”  Rot h v. Je n ni ngs , 4 8 9 F. 3 d 4 9 9, 5 0 9 ( 2 d Cir. 2 0 0 7) ( q u oti n g Kr a mer v. Ti me W ar ner, I nc. , 9 3 7 

F. 2 d 7 6 7, 7 7 4 ( 2 d Cir. 1 9 9 1)).  

B.  E x c h a n g e A ct S e cti o n 1 0( b) a n d R ul e 1 0 b - 5 

U n d er S e cti o n 1 0( b) of t h e S e c uriti es E x c h a n g e A ct a n d R ul e 1 0 b- 5, it is u nl a wf ul t o “ m a k e 

a n y u ntr u e st at e m e nt of a m at eri al f a ct or t o o mit t o st at e a m at eri al f a ct n e c ess ar y i n or d er t o m a k e 
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t h e st at e m e nts m a d e, i n t h e li g ht of t h e cir c u mst a n c es u n d er w hi c h t h e y w er e m a d e, n ot 

misl e a di n g  . . . i n c o n n e cti o n wit h t h e p ur c h as e or s al e of a n y s e c urit y.”  1 7 C. F. R. §  2 4 0. 1 0 b -5( b); see 

also 1 5 U. S. C. §  7 8j( b).  T o st at e a cl ai m u n d er S e cti o n 1 0( b) a n d R ul e 1 0 b -5 f or fr a u d ul e nt 

misr e pr es e nt ati o ns, a pl ai ntiff m ust pl a usi bl y all e g e “( 1) a m at eri al misr e pr es e nt ati o n or o missi o n b y 

t h e d ef e n d a nt; ( 2) s ci e nt er; ( 3) a c o n n e cti o n b et w e e n t h e misr e pr es e nt ati o n or o missi o n a n d t h e 

p ur c h as e or s al e of a s e c urit y; ( 4) r eli a n c e u p o n t h e misr e pr es e nt ati o n or o missi o n; ( 5) e c o n o mi c 

l oss; a n d ( 6) l oss c a us ati o n.”  G A M C O I nvs., I nc. v. Vive n di U nivers al, S. A. , 8 3 8 F. 3 d 2 1 4, 2 1 7 ( 2 d Cir. 

2 0 1 6) ( q u oti n g H alli b urto n Co. v. Eric a P. Jo h n F u n d, I nc. , 5 7 3 U. S. 2 5 8, 2 6 7 ( 2 0 1 4)).  D ef e n d a nts 

c h all e n g e o nl y t h e first t w o el e m e nts:  a m at eri al misr e pr es e nt ati o n or o missi o n a n d s ci e nt er.  

Pl ai ntiffs als o ass ert s c h e m e li a bilit y u n d er R ul es 1 0 b -5( a) a n d ( c).  “[ F] or s c h e m e li a bilit y 

cl ai ms, [t he P S L R A’s] h ei g ht e n e d  pl e a di n g st a n d ar d r e q uir es pl ai ntiffs t o ‘st at e wit h p arti c ul arit y 

w h at d e c e pti v e or m a ni p ul ati v e a cts w er e p erf or m e d, w hi c h d ef e n d a nts p erf or m e d t h e m, w h e n t h e 

a cts w er e p erf or m e d, a n d t h e eff e ct t h e s c h e m e h a d o n i n v est ors i n t h e s e c uriti es at iss u e.’ ”  Me nor a 

Mivt ac hi m I ns . Lt d. v. I nt’l Fl avors & Fr agr a nces , I nc., N o. 1 9-C V -7 5 3 6 ( N R B), 2 0 2 1 W L 1 1 9 9 0 3 5, at * 9 

( S. D. N. Y. M ar. 3 0, 2 0 2 1), ( q u oti n g Me n al di v. Oc h -Ziff C a p . Mg mt. Gr p. L L C , 1 6 4 F. S u p p. 3 d 5 6 8, 5 7 7 

( S. D. N. Y. 2 0 1 6)), aff’ d s u b no m. Me nor a Mivt ac hi m I ns. Lt d. v. Fr ut aro m I n d us. Lt d. , 5 4  F. 4t h 8 2  ( 2 d Cir. 

2 0 2 2).   “ T o st at e a s c h e m e li a bilit y cl ai m, a pl ai ntiff m ust s h o w:  ( 1) t h at t h e d ef e n d a nt c o m mitt e d a 

d e c e pti v e or m a ni p ul ati v e a ct, ( 2) i n f urt h er a n c e of t h e all e g e d s c h e m e t o d efr a u d, ( 3) wit h s ci e nt er, 

a n d ( 4) r eli a n c e. ”  Pl u m ber & Ste a mfitters Loc. 7 7 3 Pe nsio n F u n d v. D a ns ke B a n k A / S , 1 1 F. 4t h 9 0, 1 0 5 

( 2 d Cir. 2 0 2 1) (i nt er n al q u ot ati o ns a n d cit ati o ns o mitt e d).  “ A n d, of c o urs e, t h e d e c e pti v e or 

fr a u d ul e nt s c h e m e or a cti vit y m ust h a v e o c c urr e d ‘i n c o n n e cti o n wit h t h e p ur c h as e or s al e of a[ ] 

s e c urit y.’”  I d. ( q u oti n g 1 7 C. F. R. § 2 4 0. 1 0 b-5).  

I V. D I S C U S S I O N 

A.  A cti o n a bl e M at eri al Mi s st at e m e nt s or O mi s si o n s  
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B e c a us e Pl ai ntiffs’ f alsit y t h e or y d e p e n ds o n a n u n dis cl os e d ki c k b a c k s c h e m e, a n d b e c a us e 

Pl ai ntiffs h a v e n ot pl e a d e d t h at s c h e m e wit h t h e p arti c ul arit y t h at R ul e 9( b) a n d t h e P S L R A r e q uir e, 

t h e C o ns oli d at e d C o m pl ai nt d o es n ot a d e q u at el y pl e a d  a n y a cti o n a bl e misst at e m e nt s or o missi o ns.   

1.  L e g al St a n d ar d  

“ U n d er R ul e 1 0 b – 5( b), it is u nl a wf ul t o ( 1) ‘m a k e a n y u ntr u e st at e m e nt of a m at eri al f a ct, ’ or 

( 2) ‘o mit t o st at e a m at eri al f a ct n e c ess ar y i n or d er t o m a k e t h e st at e m e nts m a d e .  . . n ot 

misl e a di n g.’ ”   Gi m pel v. T he H ai n Celesti al Gr p., I nc. , 1 5 6 F. 4t h 1 2 1, 1 3 8 ( 2 d Cir. 2 0 2 5) ( q u oti n g 1 7 

C. F. R. §  2 4 0. 1 0 b – 5( b)).  “ T h es e pr o n gs c orr es p o n d t o t w o a cti o n a bl e t h e ori es u n d er S e cti o n 1 0( b) 

a n d R ul e 1 0 b – 5:  ( 1) a f als e st at e m e nt, i.e., ‘a n a ct u al st at e m e nt .  . . t h at is . . . “ u ntr u e ” o utri g ht,’ a n d 

( 2) a h alf-tr ut h, i.e., a ‘r e pr es e nt ati o n[ ] t h at st at e[s] t h e tr ut h o nl y s o f ar as it g o es, w hil e o mitti n g 

criti c al q u alif yi n g i nf or m ati o n.’ ”   I d. ( q u oti n g I n re Vive n di, S. A. Sec. Litig., 8 3 8 F. 3 d 2 2 3, 2 3 9– 4 0 ( 2 d 

Cir. 2 0 1 6)).   

I n c o ntr ast wit h t h e “i nt uiti v e” c as e of a f als e st at e m e nt, “ [ a] h alf-tr ut h t h e or y i n v ol v es m or e 

n u a n c e. ”  Gi m pel , 1 5 6 F. 4t h at 1 3 8.  “ A cl assi c c o ntr a ct -l a w e x a m pl e of a h alf-tr ut h is ‘t h e s ell er w h o 

r e v e als t h at t h er e m a y b e t w o n e w r o a ds n e ar a pr o p ert y h e is s elli n g, b ut f ails t o dis cl os e t h at a t hir d 

p ot e nti al r o a d mi g ht bis e ct t h e pr o p ert y. ’ ”  I d. at 1 3 8 – 3 9 ( q u oti n g U nivers al He alt h Servs., I nc. v. U nite d 

St ates e x rel. Esco b ar , 5 7 9 U. S. 1 7 6, 1 8 8– 8 9 ( 2 0 1 6)).  “ I n ot h er w or ds, t h e diff er e n c e b et w e e n a p ur e 

o missi o n a n d a h alf- tr ut h is t h e diff er e n c e b et w e e n a c hil d n ot t elli n g his p ar e nts h e at e a w h ol e c a k e 

a n d t elli n g t h e m h e h a d d ess ert. ”  M ac q u arie I nfr astr uct ure Cor p. v. Mo a b P art ners, L.  P. , 6 0 1 U. S. 2 5 7, 

2 6 4 ( 2 0 2 4).  

“ F or s e c uriti es -fr a u d cl ai ms, alt h o u g h ‘ § 1 0( b) a n d R ul e 1 0 b – 5 d o n ot cr e at e a n affir m ati v e 

d ut y t o dis cl os e a n y a n d all m at eri al i nf or m ati o n, ’ o n c e ‘ a c o m p a n y s p e a ks o n a n iss u e or t o pi c,’ it 

m ust ‘t ell t h e w h ol e tr ut h.’ ”  Gi m pel , 1 5 6 F. 4t h at 1 3 9 ( q u oti n g M atri x x I niti atives, I nc. v. Sir ac us a no , 5 6 3 

U. S. 2 7, 4 4 ( 2 0 1 1), t h e n Meyer v. Ji n kosol ar Hol di ngs Co. , 7 6 1 F. 3 d 2 4 5, 2 5 0 ( 2 d Cir. 2 0 1 4)) (i nt er n al 
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cit ati o ns o mitt e d).  “ T h at is, w h e n a c o m p a n y d o es s p e a k, it ass u m es ‘ a d ut y t o b e b ot h a c c ur at e a n d 

c o m pl et e, ’ a n d a d e q u at e dis cl os ur e is r e q uir e d t o m a k e ot h er st at e m e nts, ‘i n li g ht of t h e 

cir c u mst a n c es u n d er w hi c h t h e y w er e m a d e, n ot misl e a di n g. ’ ”  I d. ( q u oti n g C aiol a v. Citi b a n k, N. A., 

N e w Yor k, 2 9 5 F. 3 d 3 1 2, 3 3 1 ( 2 d Cir. 2 0 0 2), t h e n Meyer , 7 6 1 F. 3 d at 2 5 0).  “‘Dis cl os ur e is r e q uir e d 

u n d er [ S e cti o n 1 0( b) a n d R ul e 1 0 b- 5( b)] o nl y w h e n n e c ess ar y ‘t o m a k e . . . st at e m e nts m a d e, i n t h e 

li g ht of t h e cir c u mst a n c es u n d er w hi c h t h e y w er e m a d e, n ot misl e a di n g.’ ”  M ac q u arie I nfr astr uct ure 

Cor p. , 6 0 1 U. S. at 2 6 4 ( q u oti n g M atri x x I niti atives, I nc. , 5 6 3 U. S. at 4 4 ( q u oti n g R ul e 1 0 b-5( b)).  

“ A st at e m e nt is misl e a di n g if a r e as o n a bl e i n v est or w o ul d h a v e r e c ei v e d a f als e i m pr essi o n 

fr o m t h e st at e m e nt.”  Fre u de n berg v. E * Tr a de Fi n. Cor p. , 7 1 2 F. S u p p. 2 d 1 7 1, 1 8 0 ( S. D. N. Y. 2 0 1 0) 

(i nt er n al cit ati o n s o mitt e d).  “ T o d et er mi n e w h et h er a st at e m e nt is misl e a di n g, [ a c o urt ’s] i n q uir y is 

o bj e cti v e, fr o m t h e p ers p e cti v e of a ‘r e as o n a bl e i n v est or,’ c o nsi d eri n g n ot o nl y a st at e m e nt’s ‘lit er al 

tr ut h’ b ut als o its ‘ c o nt e xt a n d m a n n er of pr es e nt ati o n.’ ”  Gi m pel , 1 5 6 F. 4t h at 1 3 9 ( q u oti n g Si ng h v. 

Cig n a Cor p. , 9 1 8 F. 3 d 5 7, 6 3 ( 2 d Cir. 2 0 1 9)).  T h us, “t h e pr o p er i n q uir y r e q uir es a n e x a mi n ati o n of 

‘ d ef e n d a nts’ r e pr es e nt ati o ns, t a k e n t o g et h er a n d i n c o nt e xt.’ ”  I n re Morg a n St a nley I nfo. F u n d Sec. Litig., 

5 9 2 F. 3 d  3 4 7,  3 6 6  ( 2 d Cir. 2 0 1 0) ( q u oti n g De M ari a v. A n derse n , 3 1 8 F. 3 d 1 7 0, 1 8 0 ( 2 d Cir. 2 0 0 3)).  

H o w e v er, pl ai ntiffs “ m a y n ot c h err y pi c k c ert ai n p u bli c st at e m e nts f or [t h eir] c o m pl ai nt a n d di v or c e 

t h e m fr o m t h e u ni v ers e of dis cl os e d i nf or m ati o n t o pl a usi bl y all e g e fr a u d. ”  I n re Sy nc hro ny Fi n. Sec. 

Litig. , 9 8 8 F. 3 d 1 5 7, 1 7 1 ( 2 d Cir. 2 0 2 1).  

T o i n c ur li a bilit y u n d er S e cti o n 1 0( b), misst at e m e nts or o missi o ns m ust b e m at eri al.  “ I n 

j u d gi n g w h et h er a n all e g e d o missi o n w as m at eri al i n li g ht of t h e i nf or m ati o n alr e a d y dis cl os e d t o 

i n v est ors, [ c o urts] c o nsi d er w h et h er t h er e is ‘a s u bst a nti al li k eli h o o d t h at t h e dis cl os ur e of t h e 

[ o mitt e d m at eri al] w o ul d h a v e b e e n vi e w e d b y t h e re aso n a ble i n v est or as h a vi n g sig nific a ntly alt er e d t h e 

t ot al mi x of i nf or m ati o n [ alr e a d y] m a d e a v ail a bl e.’ ”  I n re Pro S h ares Tr. Sec. Litig., 7 2 8 F. 3 d 9 6, 1 0 2 ( 2 d 

Cir. 2 0 1 3) ( e m p h asis i n ori gi n al)  ( q u oti n g De M ari a , 3 1 8 F. 3 d at 1 8 0).  “ At t h e pl e a di n g st a g e, a 
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pl ai ntiff s atisfi es t h e m at eri alit y r e q uir e m e nt of R ul e 1 0 b - 5 b y all e gi n g a st at e m e nt or o missi o n t h at a 

r e as o n a bl e i n v est or w o ul d h a v e c o nsi d er e d si g nifi c a nt i n m a ki n g i n v est m e nt d e cisi o ns. ”  C aiol a , 2 9 5 

F. 3 d at 3 2 9 (i nt er n al q u ot ati o n s a n d cit ati o ns o mitt e d).   

2.  Pl ai ntiff s F ail t o A d e q u at el y  Pl e a d a n U n d erl yi n g Vi ol ati o n of t h e 
A nti -Ki c k b a c k St at ut e  

Pl ai ntiffs h a v e n ot s uffi ci e ntl y pl e a d e d t h at I n ari w as p a yi n g h e alt h c ar e pr o vi d ers u nl a wf ul 

ki c k b a c ks i n vi ol ati o n of t h e A nti- Ki c k b a c k St at ut e  b e c a us e t h eir all e g ati o ns ar e n ot pl e a d e d wit h t h e 

r e q uir e d p arti c ul arit y.  T his f ail ur e is i n d e p e n d e ntl y f at al t o Pl ai ntiffs’ cl ai ms. 7  

“[ W] h e n a c o m pl ai nt cl ai ms t h at st at e m e nts w er e r e n d er e d f als e or misl e a di n g t hr o u g h t h e 

n o n- dis cl os ur e of ill e g al a cti vit y, t h e f a cts of t h e u n d erl yi n g ill e g al a cts m ust als o b e pl e a d e d wit h 

p arti c ul arit y , i n a c c or d a n c e wit h t h e h ei g ht e n e d pl e a di n g r e q uir e m e nt of R ul e 9 ( b) a n d t h e P S L R A. ”  

G a m m  v. S a n derso n F ar ms, I nc., 9 4 4 F. 3 d 4 5 5, 4 65 ( 2 d Cir. 2 0 1 9).  “I n ot h er w or ds, t h e pl ai ntiff m ust 

s p e cif y w h at l a w or st a n d ar d t h e d ef e n d a nt vi ol ate d a n d ho w  t h e all e g e d vi ol ati o n o c c urr e d. ”  D a ns ke 

B a n k , 1 1 F. 4t h at 9 9  ( e m p h asis i n ori gi n al) ( citi n g E C A, Loc. 1 3 4 I B E W Joi nt Pe nsio n Tr. of C hic ago  v. 

J P Morg a n C h ase Co., 5 5 3 F. 3 d 1 8 7,  1 9 9 – 2 0 0  ( 2 d Cir. 2 0 0 9)).  “ E v al u ati n g t h e s uffi ci e n c y of pl e a di n gs 

u n d er t h e h ei g ht e n e d R ul e 9( b) st a n d ar d . . . is al w a ys a ‘ c o nt e xt- s p e cifi c’ e x er cis e. ”  U nite d St ates e x 

rel. C a m b ur n v. Nov artis P h ar ms. Cor p., 1 2 4 F. 4t h 1 2 9, 1 34 ( 2 d Cir. 2 0 2 4) (q u oti n g U nite d St ates e x rel. 

C horc hes for B a n kr. Est. of F a b ul a v. A m. Me d. Res po nse, I nc. , 8 6 5 F. 3 d 7 1, 8 1 ( 2 d Cir. 2 0 1 7)).  B ut 

“[ g] e n er al ass erti o ns a b o ut a n all e g e d s c h e m e, u ns u p p ort e d b y e x a m pl es a n d d et ails, t y pi c all y ar e 

i ns uffi ci e nt t o s atisf y R ul e 9( b). ”  U nite d St ates v. Nov artis P h ar ms. Cor p. , N o. 1 3-C V -3 7 0 0 ( K M W), 

2 0 2 0 W L 1 4 3 6 7 0 6, at * 3 ( S. D. N. Y. M ar. 2 4, 2 0 2 0)  ( citi n g U nite d St ates e x rel. S mit h v. Ne w Yor k 

Pres byteri a n Hos p. , N o. 6-C V -4 0 5 6  ( N R B), 2 0 0 7 W L 2 1 4 2 3 1 2, at * 6 & n. 4 3 ( S. D. N. Y. J ul y 1 8, 2 00 7)) .  

 
7   Pl ai ntiffs’ all e g ati o ns r e g ar di n g t h e F C A d e p e n d e ntir el y u p o n a n u n d erl yi n g vi ol ati o n of t h e A K S.  See  C C ¶ 4 7 
( “[ V]i ol ati o ns of t h e A K S ar e per se vi ol ati o ns of t h e F C A. ”) .  B e c a us e Pl ai ntiffs d o n ot a d e q u at el y all e g e a vi ol ati o n of 
t h e A K S, t h e C o urt d o es n ot a d dr ess  Pl ai ntiffs’ all e g ati o ns t h at I n ari vi ol at e d t h e F C A.  
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P ut si m pl y, “[ w] h e n a s e c uriti es fr a u d a cti o n r ests o n t h e f ail ur e t o dis cl os e u n c h ar g e d ill e g al 

c o n d u ct, t h e c o m pl ai nt m ust st at e a pl a usi bl e cl ai m t h at t h e u n d erl yi n g c o n d u ct o c c urr e d. ”  Me n al di 

v. Oc h-Ziff C a p. Mg mt. Gr p. L L C , 1 6 4 F. S u p p. 3 d 5 6 8, 5 78 ( S. D. N. Y. 2 0 1 6). 

B e c a us e Pl ai ntiffs’ f alsit y t h e or y d e p e n ds o n  I n ari’s vi ol ati o n of t h e A K S, Pl ai ntiffs m ust 

pl e a d t h e el e m e nts of t h at vi ol ati o n wit h p arti c ul arit y. 8   G a m m , 9 4 4 F. 3 d at 4 6 4.  As r el e v a nt h er e, 

t h e st at ut e m a k es it u nl a wf ul t o:  

[ K] n o wi n gl y a n d willf ull y off er[] or p a y [] a n y r e m u n er ati o n (i n cl u di n g a n y ki c k b a c k, 
bri b e, or r e b at e) dir e ctl y or i n dir e ctl y, o v ertl y or c o v ertl y, i n c as h or i n ki n d t o a n y 
p ers o n t o i n d u c e s u c h p ers o n — 
 
( A) T o r ef er a n i n di vi d u al t o a p ers o n f or t h e f ur nis hi n g or arr a n gi n g f or t h e f ur nis hi n g 

of a n y it e m or s er vi c e f or w hi c h p a y m e nt m a y b e m a d e i n w h ol e or i n p art u n d er 
a F e d er al h e alt h c ar e pr o gr a m, or  
 

( B) T o p ur c h as e, l e as e, or d er, or arr a n g e f or or r e c o m m e n d p ur c h asi n g, l e asi n g, or 
or d eri n g a n y g o o d, f a cilit y, s er vi c e, or it e m f or w hi c h p a y m e nt m a y b e m a d e i n 
w h ol e or i n p art u n d er a F e d er al h e alt h c ar e pr o gr a m . . . . 

4 2 U. S. C. § 1 3 2 0 a -7 b( b)( 2).   T h e A K S pr o vi d es t h at a cl ai m “r es ulti n g fr o m a vi ol ati o n ” of t h e A K S 

c o nstit ut es a f als e or fr a u d ul e nt cl ai m f or p ur p os es of t h e F C A.  4 2 U. S. C. § 1 3 2 0 a -7 b( g).  

T h e “ willf ul ” m e nt al st at e r e q uir e d b y t h e A K S is n ot “ c orr u pt i nt e nt[,] ” b ut “‘ a v ol u nt ar y, 

i nt e nti o n al vi ol ati o n of a k n o w n l e g al d ut y.’ ”  Pfi zer, I nc v. U nite d St ates D e p’t of He alt h & H u m . Serv s., 

4 2 F. 4t h 6 7, 7 7  ( 2 d Cir. 2 0 2 2) ( q u oti n g Bry a n v. U nite d St ates , 5 2 4 U. S. 1 8 4, 1 9 1 ( 1 9 9 8)).  “I n ot h er 

w or ds, t h e A K S d o es n ot a p pl y t o t h os e w h o ar e u n a w ar e t h at [t h e r el e v a nt] p a y m e nts ar e 

pr o hi bit e d b y l a w a n d a c ci d e nt all y vi ol at e t h e st at ut e. ”  I d.  T h e S e c o n d Cir c uit h as h el d t h at a 

c o m pl ai nt st at es a vi a bl e A K S cl ai m w h e n it all e g es wit h r e q uisit e p arti c ul arit y t h at “ at l e ast o n e 

 
8  Pl ai ntiffs’ ar g u m e nt t h at s u c h a r e q uir e m e nt  “ c o nfl at e[s] t h e el e m e nts of a s e c uriti es l a w cl ai m wit h t h os e of a n A K S 
cl ai m ” is i nc orr e ct.  O p p’ n at 1 1 n. 4.  Pl ai ntiffs pr e mis e t h e f alsit y of e v er y c h all e n g e d st at e m e nt o n t h e e xist e n c e of a n 
u nl a wf ul ki c k b a c k s c h e m e, s o G a m m  r e q uir es t h e m t o pl e a d t h e f a cts of t h at u n d erl yi n g c o n d u ct wit h p arti c ul arit y.  9 4 4 
F. 3 d at 4 6 6 – 6 7.  G a m m  is n ot disti n g uis h a bl e o n t h e gr o u n ds t h at t h e c o m pl ai nt t h er e off er e d “ virt u all y n o e x pl a n ati o n ” 
of t h e u n d erl yi n g c o n d u ct.  O p p’ n  at 1 2 n. 5.  G a m m arti c ul at e d t h e st a n d ar d f or s e c uriti es fr a u d a cti o ns r esti n g o n t h e 
f ail ur e t o dis cl os e ill e g al c o n d u ct, a n d t h e C o urt is b o u n d b y t h at st a n d ar d.  T h e f a cts of t h at c as e d o n ot m a k e t h e 
arti c ul at e d r ul e i n a p pli c a bl e h er e.  A n d t h e o ut -of -cir c uit distri ct c o urt d e cisi o ns o n w hi c h Pl ai ntiffs r el y,  i d. at 1 1 – 1 2, 
c a n n ot dis pl a c e t h e S e c o n d Cir c uit’s h ol di n g i n G a m m .  
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(r at h er t h a n t h e pri m ar y or s ol e) p ur p os e ” of t h e all e g e d s c h e m e w as t o i n d u c e fr a u d ul e nt c o n d u ct.  

C a m b ur n , 1 2 4 F. 4t h at 1 3 6, 1 4 0.  

B e c a us e Pl ai ntiffs ’ cl ai ms r est o n t h e e xist e n c e of a n u nl a wf ul ki c k b a c k s c h e m e, Pl ai ntiffs 

“ m ust pl e a d s uffi ci e nt —t h o u g h n ot e x h a usti v e — f a cts d es cri bi n g t h e ess e nti al el e m e nts of t h at 

u n d erl yi n g c o n d u ct. ”  G a m m , 9 4 4 F. 3 d at 4 6 4.  If t h e c o m pl ai nt “f ails t o all e g e f a cts w hi c h w o ul d 

est a blis h s u c h a n ill e g al s c h e m e, t h e n t h e s e c uriti es l a w cl ai ms pr e mis e d o n t h e no n disclos ure  of t h e 

all e g e d s c h e m e ar e f at all y fl a w e d. ”  I n re A xis C a p. Hol di ngs Lt d. Sec. Litig., 4 5 6 F. S u p p. 2 d 5 7 6, 5 8 5 

( S. D. N. Y. 2 0 0 6) ( e m p h asis i n ori gi n al).  “I n or d er a d e q u at el y t o all e g e a n u n d erl yi n g ill e g al a ct . . . 

Pl ai ntiffs m ust pl e a d t h e ‘ w h o, w h at, w h e n, w h er e, a n d h o w’ of t h e all e g e d i m pr o p er tr a ns a cti o n. ”  

Sc hiro v. Ce me x, S. A. B. de C. V. , 4 3 8 F. S u p p. 3 d 1 9 4, 1 9 8 ( S. D. N. Y. 2 0 2 0) ( citi n g Me n al di,  1 6 4 F. 

S u p p. 3 d at  5 7 8 – 7 9, 5 8 2 ( dis missi n g cl ai m pr e mis e d o n f or ei g n bri b er y w h er e c o m pl ai nt f ail e d t o 

pl e a d “ h o w, w h e n, a n d w h et h er ” d ef e n d a nt off er e d a n yt hi n g of v al u e t o g o v er n m e nt offi ci als)).  B ut 

“ w h er e a br o a d s c h e m e is all e g e d[,] ” “ R ul e 9( b) c a n n ot b e u n d erst o o d as r e q uiri n g t h at a c o m pl ai nt 

s p e cifi c all y i d e ntif y every all e g e d i nst a n c e of fr a u d ul e nt c o n d u ct[.] ”  U nite d St ates v. A meriS o urce Berge n 

Cor p. , N o. 2 5 -C V - 29 5 0, 2 0 2 6 W L 2 5 3 9 8 1 7, at * 4 ( 2 d Cir. A u g. 2 8, 2 0 2 6) ( h ol di n g t h at “ w h er e a 

r el at or pl e a ds a c o m pl e x a n d f ar-r e a c hi n g fr a u d ul e nt s c h e m e wit h p arti c ul arit y, a n d pr o vi d es e x a m ples 

of s p e cifi c f als e cl ai ms s u b mitt e d t o t h e g o v er n m e nt p urs u a nt t o t h at s c h e m e, a r el at or m a y pr o c e e d 

t o dis c o v er y o n t h e e ntir e fr a u d ul e nt s c h e m e. ” ( e m p h asis i n ori gi n al)).  “I nst e a d, ‘i n s etti n g f ort h a 

c o m pl e x a n d f ar- r e a c hi n g s c h e m e, t h e [ pl ai ntiff] n e e d all e g e o nl y r e pr es e nt ati v e s a m pl es of 

fr a u d ul e nt c o n d u ct t o s atisf y R ul e 9( b). ”  U nite d St ates v. Nov artis P h ar ms. Cor p. , 2 0 2 0 W L 1 4 3 6 7 0 6, at 

* 3 ; see, e.g., C a m b ur n , 1 2 4 F. 4t h at 1 3 7 ( cr e diti n g all e g ati o ns t h at “i d e ntifi e d wit h p arti c ul arit y t h e 

d o ct ors a n d att e n d e es i n v ol v e d ” a n d “s p e cifi e d t h e d at es o n a n d v e n u es at w hi c h t h e all e g e d e v e nts 

t o o k pl a c e ”).   

H er e, t h e C o ns oli d at e d C o m pl ai nt d o es n ot i d e ntif y a si n gl e r e pr es e nt ati v e e x a m pl e of a n 
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all e g e dl y u nl a wf ul p a y m e nt, a n d a c c or di n gl y, Pl ai ntiffs f ail t o pl e a d a n u n d erl yi n g vi ol ati o n of t h e 

A K S.  

i. T h e F or m er E m pl o y e e s ’ A c c o u nt s D o N ot A d e q u at el y Pl e a d a n 
U n d erl yi n g A K S Vi ol ati o n  

T h e F E all e g ati o ns i n t h e C o ns oli d at e d C o m pl ai nt d o n ot s u p p ort t h e e xist e n c e of t h e 

all e g e d ki c k b a c k s c h e m e b e c a us e t h e p ur p ort e dl y ill e g al c o n d u ct t h e f or m er e m pl o y e es d es cri b e is 

n ot all e g e d wit h t h e p arti c ul arit y R ul e 9( b) r e q uir es. 

“ A c o m pl ai nt m a y r el y o n i nf or m ati o n fr o m c o nfi d e nti al wit n ess es if t h e y ar e d es cri b e d i n 

t h e c o m pl ai nt wit h s uffi ci e nt p arti c ul arit y t o s u p p ort t h e pr o b a bilit y t h at a p ers o n i n t h e p ositi o n 

o c c u pi e d b y t h e s o ur c e w o ul d p oss ess t h e i nf or m ati o n all e g e d. ”  E m p s.’ Ret. Sys. of Gov’t of t he Virgi n 

Isl a n ds v. Bl a nfor d, 7 9 4 F. 3 d 2 9 7, 3 0 5 ( 2 d Cir. 2 0 1 5) ( q u oti n g Nov a k , 2 1 6 F. 3 d at 3 1 4).  “It is w ell-

est a blis h e d, h o w e v er, t h at g e n eri c a n d c o n cl us or y all e g ati o ns b as e d u p o n r u m or or c o nj e ct ur e ar e 

u n dis p ut e dl y i ns uffi ci e nt t o s atisf y t h e h ei g ht e n e d pl e a di n g st a n d ar d of [t h e P S L R A]. ”  M ali n v. X L 

C a p . Lt d., 4 9 9 F. S u p p. 2 d 1 1 7, 1 4 0 ( D. C o n n. 2 0 0 7), aff’ d , 3 1 2 F. A p p’ x 4 0 0 ( 2 d Cir. 2 0 0 9) (s u m m ar y 

or d er) .  A n d “[ c] o nfi d e nti al s o ur c es c a n n ot b e us e d t o ‘ m er el y p arr ot [ ] . . . c o n cl us or y all e g ati o ns 

c o nt ai n e d i n t h e c o m pl ai nt.’ ”  Gl aser v. T he 9, Lt d., 7 7 2 F. S u p p. 2 d 5 7 3, 5 9 0 – 9 1 ( S. D. N. Y. 2 0 1 1) .  

T h e C o urt a d dr ess es e a c h of t h e f or m er e m pl o y e es’ all e g ati o ns i n t ur n.  

F E - 1 is d es cri b e d wit h “s uffi ci e nt p arti c ul arit y ” f or t h e C o urt t o i nf er t h at t h e y p oss ess e d t h e 

i nf or m ati o n t h e y all e g e.  F E- 1 is all e g e d t o h a v e b e e n a Dir e ct or of t h e I n ari S ol uti o ns Gr o u p fr o m 

M a y 2 0 2 2 t hr o u g h J ul y 2 0 2 3.  C C ¶ 5 9.  Alt h o u g h Pl ai ntiffs d o n ot e x pl ai n w h at, e x a ctl y, t h e “I n ari 

S ol uti o ns Gr o u p ” is, t h e y all e g e t h at F E- 1 w as r es p o nsi bl e f or “ e n g a gi n g wit h h os pit als a cr oss t h e 

U nit e d St at es t h at w er e est a blis hi n g t hr o m b e ct o m y pr o gr a ms a n d e d u c ati n g h os pit al p ers o n n el o n 

I n ari pr o d u cts, i n cl u di n g tr ai ni n g a n d e d u c ati n g m e di c al pr o vi d ers o n, a n d i n c e nti vi zi n g t h e m t o us e, 

I n ari’s pr o d u cts[.] ”  I d.  Gi v e n t h os e r es p o nsi biliti es, it is pl a usi bl e t h at F E- 1 w o ul d h a v e o bs er v e d 

h o w I n ari tr ai n e d, c o m p e ns at e d, a n d e nt ert ai n e d t h e h e alt h c ar e pr of essi o n als wit h w h o m F E- 1 
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w or k e d.   

B ut F E - 1’s a c c o u nt d o es n ot a d e q u at el y pl e a d  a vi ol ati o n of t h e A K S.  F E -1’s r e p e at e d 

ass erti o ns t h at D ef e n d a nts w o ul d “ d o w h at e v er ” p h ysi ci a ns w a nt e d t o k e e p t h e m usi n g I n ari’s 

pr o d u cts, see, e.g., C C ¶  5 9, d o es n ot pr o vi d e a n y d et ail a b o ut I n ari’s u nl a wf ul c o n d u ct.  F E - 1’s 

p ur p ort e d “ e x a m pl es ” of t his c o n d u ct d es cri b e I n ari’s pr a cti c es o nl y i n g e n er al t er ms:  p h ysi ci a ns 

wit h hi g h v ol u m e s al es w er e “ c o nst a ntl y wi n e d a n d di n e d ”; I n ari p ai d f or p h ysi ci a ns t o att e n d 

tr ai ni n g s essi o ns “i n v a c ati o n d esti n ati o ns ” t h at w er e n ot f or t h eir s p e ci alt y or w er e i nt e n d e d f or 

n urs es; a n d I n ari arr a n g e d tr ai ni n g e v e nts ar o u n d o c c asi o ns, s u c h as “ a N A S C A R r a c e, ” t h at 

p h ysi ci a ns wis h e d t o att e n d.  C C ¶ 5 9.  T h os e g e n er al all e g ati o ns d o n ot i d e ntif y a si n gl e p h ysi ci a n 

w h o r e c ei v e d t h es e all e g e d b e n efits, w h e n or w h er e a n y u nl a wf ul tr ai ni n g s essi o n or di n n er t o o k 

pl a c e, or t h e a m o u nt I n ari p ai d f or t h es e b e n efits.  N or d o es F E- 1 e x pl ai n w h y F E-1 b eli e v e d t h at 

t h es e e v e nts w er e arr a n g e d “i n or d er t o c o m p e ns at e ” p h ysi ci a ns f or r ef err als r at h er t h a n t o tr ai n or 

e d u c at e.  I d.   

F E - 2 a n d F E-3’s all e g ati o ns ar e e v e n m or e d efi ci e nt.  E a c h f or m er e m pl o y e e  is d es cri b e d 

o nl y as a n “ a c c o u nt m a n a g er. ”  C C ¶ ¶ 6 2 – 6 3.  T h e C o ns oli d at e d C o m pl ai nt d o es n ot d es cri b e t h eir 

r es p o nsi biliti es, t h e s c o p e of t h eir r ol e, or w h et h er t h e y e v er i nt er a ct e d wit h a n y I n di vi d u al 

D ef e n d a nt.  T h e titl e “ a c c o u nt m a n a g er [,]” wit h o ut m or e,  d o es n ot d es cri b e F E- 2’s or F E -3’s 

p ositi o ns wit h t h e s uffi ci e nt p arti c ul arit y b e c a us e it d o es n ot s u p p ort t h e pr o b a bilit y t h at t h e y w o ul d 

p oss ess t h e i nf or m ati o n t h e y r e p ort.  I n re Dr aft Ki ngs I nc. Sec. Litig. , 6 5 0 F. S u p p. 3 d 1 2 0, 1 6 0 

( S. D. N. Y. 2 0 2 3) ( d e cli ni n g t o cr e dit wit n ess es w h os e r ol es w er e n ot d es cri b e d wit h s uffi ci e nt 

p arti c ul arit y “t o i n di c at e a hi g h li k eli h o o d t h at t h e y a ct u all y k n e w t h e f a cts u n d erl yi n g t h eir 

all e g ati o ns ” ( q u oti n g Lo ng Mi ao v. F a n h u a , I nc., 4 4 2 F. S u p p. 3 d 7 7 4, 8 0 3 ( S. D. N. Y. 2 0 2 0))). F or 

e x a m pl e, F E -3 r e p ort e d t h at c ert ai n p h ysi ci a ns w er e hir e d as c o ns ult a nts— r ef err e d t o as K e y 

O pi ni o n L e a d ers — a n d t h at s al es st aff w er e i nstr u ct e d t o c o m p e ns at e t h e m r e g ul arl y wit h tri ps a n d 
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di n n ers t o i n c e nti vi z e t h e us e of I n ari pr o d u cts.  C C ¶ 6 3.  B ut t h e C o ns oli d at e d C o m pl ai nt d o es n ot 

all e g e t h at F E - 3 w as p art of t h e “s al es st aff ” t h at w as i nstr u ct e d t o c o m p e ns at e t h es e h e alt h c ar e 

pr o vi d ers, n or d o es it i d e ntif y w h o g a v e t h at i nstr u cti o n or w h e n.  C C  ¶ 6 3.  T h at F E - 2 a n d F E-3 

att e n d e d “r e g ul ar n ati o n al s al es m e eti n gs [,]” C C ¶ 6 4, d o es n ot fill t h e g a p.  Att e n d a n c e at n ati o n al 

s al es m e eti n gs e x pl ai ns h o w F E - 2 a n d F E-3 l e ar n e d w h at w as pr es e nt e d at t h os e m e eti n gs, b ut n ot 

h o w t h e y l e ar n e d a b o ut p a y m e nts t o p h ysi ci a ns o utsi d e t h eir o w n e x p eri e n c e.  

T h e c o ntr ast b et w e e n  t h e f or m er e m pl o y e es’ all e g ati o ns i n t h e C o ns oli d at e d C o m pl ai nt wit h 

t hos e i n C a m b ur n  is i nstr u cti v e.  1 2 4 F. 4t h at 1 3 7  (fi n di n g a vi a bl e A K S vi ol ati o n  w h er e all e g ati o ns 

m a d e wit h r e q uisit e p arti c ul arit y).  T h er e, t h e S e c o n d Cir c uit f o u n d a n A K S vi ol ati o n a d e q u at el y 

pl e a d e d r e g ar di n g s p e a k er e v e nts wit h n o l e giti m at e att e n d e es w h er e  “[t h e r el at or] i d e ntifi e d wit h 

p arti c ul arit y t h e d o ct ors a n d att e n d e es i n v ol v e d [,] [ a n d] [ h]e s p e cifi e d t h e d at es o n a n d v e n u es at 

w hi c h t h e all e g e d e v e nts t o o k pl a c e. ”  I d.  T h e S e c o n d Cir c uit h el d t h at “[t] h es e d et ails s atisf y R ul e 

9( b). ”  I d.  N o c o m p ar a bl e d et ails ar e all e g e d h er e.  T h o u g h F E-1 is all e g e d t o h a v e “ dir e ctl y ” s e e n 

t h e c o n d u ct at iss u e, n o n e of t h e f or m er e m pl o y e es i d e ntif y a p h ysi ci a n, d at e, v e n u e f or a n y 

tr ai ni n gs, di n n ers, or e v e nts t h at t h e y d es cri b e.  N or d o a n y of t h e f or m er e m pl o y e es d es cri b e i n 

s uffi ci e nt d et ail t h e f a cts t h at l e d t h e m t o c o n cl u d e t h at t h e C o m p a n y w as e n g a g e d i n mis c o n d u ct. 

Pl ai ntiffs’ f ail ur e t o i n cl u d e s uffi ci e nt f a ct u al d et ail is es p e ci all y d a m a gi n g b e c a us e t h e 

A d v a M e d C o d e — w hi c h Pl ai ntiffs all e g e “s ets f ort h st a n d ar ds f or et hi c al c o n d u ct b et w e e n 

h e alt h c ar e pr of essi o n als a n d I n ari e m pl o y e es, ” C C  ¶ 1 4 1 — st at es t h at m e di c al d e vi c e c o m p a ni es m a y 

l a wf ull y tr ai n p h ysi ci a ns o n t h eir pr o d u cts, a n d i n a p pr o pri at e cir c u mst a n c es, p a y f or ass o ci at e d 

tr a v el, l o d gi n g, a n d m e als.  D kt. N o. 7 5 -6 at 2 4 ( “ C o m p a ni es m a y p a y f or H e alt h C ar e Pr of essi o n als’ 

m o d est a n d r e as o n a bl e tr a v el a n d l o d gi n g c osts t o att e n d a C o m p a n y- c o n d u ct e d pr o gr a m or m e eti n g 

u n d er c ert ai n cir c u mst a n c es. ”); i d. at 2 6 ( “ A C o m p a n y o c c asi o n all y m a y pr o vi d e H e alt h C ar e 

Pr of essi o n als wit h m o d est m e als a n d r efr es h m e nts, s u bj e ct t o t h e f oll o wi n g pri n ci pl es . . . . ”).  N ot 
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e v er y p a y m e nt or b e n efit fr o m a c o m p a n y t o a p h ysi ci a n vi ol at es t h e A K S, a n d Pl ai ntiffs f ail t o 

all e g e w h at p us h e d t h e all e g e dl y i m pr o p er p a y m e nts t h e y d es cri b e o v er t h e li n e fr o m p er missi bl e t o 

u nl a wf ul.  Wit h o ut p arti c ul ari z e d f a cts s h o wi n g t h at s p e cifi c p a y m e nts w er e i m pr o p er, t h e C o urt 

c a n n ot i nf er t h at a n y p a y m e nt w as a n ill e g al r e m u n er ati o n off er e d t o i n d u c e p ur c h as es, l et al o n e t h at 

a wi d es pr e a d s c h e m e t o p ur c h as e r ef err als e xist e d.   

F or e x a m pl e, F E - 2 r e p ort e d t h at F E - 2 s p e nt a p pr o xi m at el y $ 5, 0 0 0 o n p h ysi ci a n di n n ers o v er 

t hr e e m o nt hs a n d “l e ar n e d at a q u art erl y s al es m e eti n g t h at a n ot h er r e pr es e nt ati v e h a d b e e n 

‘ c o n gr at ul at e d a n d r e w ar d e d’ f or s p e n di n g a p pr o xi m at el y $ 5 0, 0 0 0 o n di n n ers d uri n g a si mil ar 

p eri o d. ”  C C  ¶ 1 6 2.  W hil e t h e C o ns oli d at e d C o m pl ai nt all e g es t h at F E- 2 l e ar n e d t his i nf or m ati o n 

w hil e at a q u art erl y s al es m e eti n g, it d o es n ot s p e cif y w h et h er F E -2 p ers o n all y o bs er v e d t h e all e g e d 

i nt er a cti o n, n or d o es it pr o vi d e a n y d et ail o n h o w F E- 2 “l e ar n e d ” t h at a n ot h er r e pr es e nt ati v e h a d 

b e e n ‘ c o n gr at ul at e d a n d r e w ar d e d,’ w h o c o n gr at ul at e d a n d r e w ar d e d t h e ot h er r e pr es e nt ati v e, or 

w h e n t his i nt er a cti o n o c c urr e d.  See I n re S a nofi Sec. Litig. , 1 5 5 F. S u p p. 3 d 3 8 6, 3 9 9 ( S. D. N. Y. 2 0 1 6) 

( all e g ati o n t h at a c o nfi d e nti al wit n ess “l e ar n e d ” of i m pr o p er p a y m e nts w as i ns uffi ci e nt w h er e t h e 

c o m pl ai nt di d n ot all e g e “fr o m w h o, w h e n, a n d i n w h at c o nt e xt ” s h e l e ar n e d it).  A n d e v e n m or e 

m e a ni n gf ull y, F E - 2 d o es n ot all e g e t h at t h e s p e n di n g of $ 5 0, 0 0 0 o n di n n ers w as i nt e n d e d t o i n d u c e 

r ef err als, or t h at s u c h s p e n di n g w as u nl a wf ul.  S p e n di n g $ 5 0, 0 0 0 o n di n n ers f or p h ysi ci a ns o v er a 

t hr e e- m o nt h p eri o d is n ot, b y its elf, a vi ol ati o n of t h e A K S.   

Si mil arl y, t h e all e g ati o n t h at I n ari t ol d its s al es st aff t h at t h er e is a “ dir e ct c orr el ati o n b et w e e n 

h o w m u c h b usi n ess [ a s al es p ers o n] bri n g[s] i n a n d h o w m u c h ti m e [t h at s al es p ers o n] s p e n d[s] wit h 

. . . c ust o m ers o n a pri v at e b asis, ” C C ¶ 6 2, d o es n ot pl e a d fr a u d.  It is l o gi c al t h at s p e n di n g m or e 

ti m e wit h a pr o vi d er w o ul d all o w a s al es r e pr es e nt ati v e m or e o p p ort u nit y t o e d u c at e t h at pr o vi d er 

o n t h e b e n efits of a n I n ari pr o d u ct, t h er e b y i n cr e asi n g t h e li k eli h o o d t h e pr o vi d er c h os e t o p ur c h as e 

I n ari pr o d u cts.  S u c h a pr o gr essi o n is n ot i n di c ati v e of a ki c k b a c k s c h e m e.  A n d t h e all e g ati o n t h at 
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s p e n di n g o n p h ysi ci a n di n n ers was f u n cti o n all y e q ui v al e nt t o t h e v al u e of pr o d u cts t h os e p h ysi ci a ns 

p ur c h as e d, li k e wis e d o es n ot i n di c at e t h at t h e di n n ers w er e off er e d t o i n d u c e t h os e p ur c h as es r at h er 

t h a n t o c ulti v at e c ust o m er r el ati o ns hi ps.  See Sc h af fer v. Hori zo n P h ar m a P L C, N o. 1 6-C V -1 7 6 3 (J M F), 

2 0 1 8 W L 4 8 1 8 8 3, at * 7 ( S. D. N. Y. J a n. 1 8, 2 0 1 8) ( all e g ati o n t h at a p h ysi ci a n s p o k e at a s al es m e eti n g, 

w e nt h u nti n g wit h a s al es r e pr es e nt ati v e, a n d r e c ei v e d dis cl os e d f e es “ d e m o nstr at e o nl y t h at 

H ori z o n a n d its e m pl o y e es s o u g ht t o c ulti v at e r el ati o ns hi ps wit h d o ct ors — n o d o u bt b e c a us e its 

b usi n ess m o d el d e p e n d e d o n p h ysi ci a ns pr es cri bi n g H ori z o n’s dr u gs ”).  T h at “s al es r e pr es e nt ati v es 

w h o s ol d t h e m ost I n ari pr o d u cts [ w er e] c o m p e ns at e d t h e m ost ” is als o n ot a p arti c ul ari z e d 

all e g ati o n t h at pr o vi d es a d e q u at e s u p p ort f or Pl ai ntiffs’ pr ef err e d i nt er pr et ati o n — t h at it w as “ a 

dir e ct i n di c ati o n of t h e e c o n o mi cs of D ef e n d a nts’ fr a u d ul e nt ki c k b a c k s c h e m e. ”  Id.  ¶ 6 4 . 

Al m ost all of t h e f or m er e m pl o y e e s’ all e g ati o ns ar e “ u n m o or e d i n ti m e. ”  Roj as v. Port 

A ut hority of Ne w Yor k & Ne w Jersey , 2 0 1 6 W L 5 9 2 1 7 7 7, at * 3 ( E. D. N. Y. O ct. 1 1, 2 0 1 6) ( “ Pl ai ntiff 

m a k es s e v er al all e g ati o ns wit h o ut s p e cif yi n g n a m es, pl a c es, or d at es; t h es e all e g ati o ns t h us fl o at 

u n m o or e d i n s p a c e a n d ti m e. ”).  Alt h o u g h F E- 1’s c o n v ers ati o n wit h D ef e n d a nt H y k es is d at e d t o 

t h e f all of 2 0 2 2, n o n e of t h e t hr e e f or m er e m pl o y e es d at e t h e  pr a cti c es t h e y d es cri b e.  T h e 

C o ns oli d at e d C o m pl ai nt s p e cifi es w h e n e a c h wit n ess w or k e d at I n ari b ut n ot w h e n a n y of t h e m 

o bs er v e d t h e all e g e dl y i m pr o p er pr a cti c es.  T h at o missi o n is si g nifi c a nt b e c a us e F E- 1 di d n ot j oi n 

I n ari u ntil M a y 2 0 2 2, C C ¶ 5 9, a n d  t h us c a n n ot s p e a k t o I n ari’s pr a cti c es w h e n m ost of t h e 

c h all e n g e d st at e m e nts — i n cl u di n g e v er y st at e m e nt i n 2 0 2 1— w er e m a d e.  

B e c a us e n o n e of t h e all e g ati o ns ar e pl e a d e d wit h t h e d et ail r e q uir e d b y 9( b) a n d t h e P S L R A, 

t h e f or m er e m pl o y e e all e g ati o ns d o n ot gi v e ris e t o a n i nf er e n c e of a n  u n d erl yi n g vi ol ati o n of t h e 

A K S.  

ii. T h e D B R e p ort D o e s N ot A d e q u at el y Pl e a d a n U n d erl yi n g A K S 
Vi ol ati o n  

T h e D B R e p ort d o es n ot r e p air t h e s h ort c o mi n gs of t h e f or m er e m pl o y e e all e g ati o ns t o 
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pl e a d a n u n d erl yi n g vi ol ati o n of t h e A K S.  

As a n i niti al m att er, t h e D B R e p ort d o es n ot p ur p ort t o fi n d t h at I n ari p ai d ki c k b a c ks t o 

h e alt h c ar e pr o vi d ers  a n d r e a d i n f ull, it d o es n ot s u p p ort t h e C o ns oli d at e d C o m pl ai nt’s r e p e at e d 

c h ar a ct eri z ati o n of D e uts c h e B a n k’s “fi n di n gs. ”  See, e.g. , C C ¶ ¶ 6 8, 7 1, 7 4.  T h e a n al ysts “t al k e d t o 

m ulti pl e s al es r e ps t o f or m a vi e w ar o u n d t h e o n g oi n g D OJ i n v esti g ati o n, ” r e p ort e d t h at “[t] h e 

c o m m e nt ar y pr o vi d e d i n t h e m aj orit y of [t h e] c o n v ers ati o ns r a n g e d fr o m b e ni g n t o p ositi v e, ” a n d 

t h e n s u m m ari z e d t h e criti c al c o m m e nts of a si ngle f or m er s al es r e pr es e nt ati v e.  D kt. N o. 7 5 -7 at 3.  

T h e D B R e p ort e x pli citl y c a uti o n e d t h at “s o m eti m es f or m er e m pl o y e es c a n h a v e str o n g n e g ati v e 

bi as t o w ar d t h eir ol d c o m p a n y, h e n c e, w e vi e w t his e x p eri e n c e as a si n gl e d at a p oi nt. ”  I d..  T h e D B 

R e p ort als o o bs er v e d t h at “s u b p o e n as r el ati n g t o s elli n g pr a cti c es ar e n’t u n c o m m o n i n m e dt e c h ” 

a n d t h at pri or i n v esti g ati o ns “l e n d c o mf ort ar o u n d t h e I n ari i n v esti g ati o n ulti m at el y pr o vi n g t o b e 

m a n a g e a bl e wit h n o m at eri al i m p a ct o n t h e b usi n ess. ”  I d. 

T h e si n gl e criti c al s o ur c e cit e d i n t h e D B R e p ort u p o n w h o m Pl ai ntiffs ’ ar g u m e nt s o h e a vil y 

r eli es is a n o n y m o us, a n d n eit h er t h e D B R e p ort n or t h e C o ns oli d at e d C o m pl ai nt cl arifi es w h e n t h at 

i n di vi d u al w or k e d at I n ari, i n w h at r ol e, or h o w t h e i n di vi d u al c a m e t o k n o w t h e i nf or m ati o n 

attri b ut e d t o t h e m.  Pl ai ntiffs d o n ot all e g e t h at t h eir c o u ns el e v er s p o k e wit h t h e s o ur c e.  T h es e 

st at em e nts ar e “ u n m o or e d i n ti m e, u n c o nfir m e d b y c o u ns el, a n d u n c orr o b or at e d b y ot h er 

all e g ati o ns. ”  I n re Dr aft Ki ngs I nc. Sec. Litig., 6 5 0 F. S u p p. 3 d 1 2 0, 1 6 0 ( S. D. N. Y. 2 0 2 3).  A n d w hil e 

a n al yst c o m m e nt ar y m a y s u p p ort t h e pl a usi bilit y of a cl ai m w h er e it is “s u p p ort e d b y ot h er f a ct u al 

all e g ati o ns, ” I n re Scot. Re Gr p. Sec. Litig. , 5 2 4 F. S u p p. 2 d 3 7 0, 3 9 6 n. 1 9 0 ( S. D. N. Y. 2 0 0 7), t h e D B 

R e p ort c a n n ot c orr o b or at e F E a c c o u nts t h at ar e t h e ms el v es i ns uffi ci e ntl y p arti c ul ar.  Cf. Le wy v. 

S ky Peo ple Fr uit J uice, I nc. , N o. 1 1-C V -2 7 0 0 ( P K C), 2 0 1 2 W L 3 9 5 7 9 1 6, at * 1 4 ( S. D. N. Y.  S e pt. 1 0, 

2 0 1 2)  ( “[ T] o t h e d e gr e e t h at t h e a n al ysts’ r e p orts c o nstit ut e or c o nt ai n a n o n y m o us s o ur c es, t h e y ar e 

als o d es cri b e d wit h a d e q u at e p arti c ul arit y, a n d t h eir st at e m e nts ar e c orr o b or at e d b y ot h er f a cts. . . .  
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N ot a bl y, t h e b as es f or t h e i n v esti g at ors’ fi n di n gs ar e s et f ort h i n d et ail [.] . . .  I n s u m, t h e s o ur c es, 

a n d t h e s o ur c es’ s o ur c es, ar e a d e q u at el y i d e ntifi e d a n d / or d es cri b e d, ar e i n a n y e v e nt s uffi ci e ntl y 

c orr o b or at e d, t o pl e a d wit h p arti c ul arit y t h e f alsit y of [t h e all e g e d misst at e m e nts]. ”).  A c c or di n gl y, 

t h e D B R e p ort — p u blis h e d m or e t h a n fi v e m o nt hs aft er t h e Cl ass P eri o d a n d s u m m ari zi n g t h e 

u n d at e d vi e ws of a n u ni d e ntifi e d f or m er e m pl o y e e — d o es n ot pl e a d wit h p arti c ul arit y t h at I n ari 

e n g a g e d i n a n u nl a wf ul s c h e m e t o p a y h e alt h c ar e pr o vi d ers t o i n c e nti vi z e r ef err als.   

iii. Pl ai ntiff s’ Ot h er F a ct u al All e g ati o n s D o N ot A d e q u at el y Pl e a d 
a n U n d erl yi n g A K S Vi ol ati o n  

T h e r e m ai ni n g f a ct u al all e g ati o ns i n t h e C o ns oli d at e d C o m pl ai nt r e a d t o g et h er wit h t h e 

all e g ati o ns d es cri b e d a b o v e d o n ot a d e q u at el y pl e a d a n u n d erl yi n g A K S vi ol ati o n.   

Pl ai ntiffs’ all e g ati o n t h at I n ari’s r e p ort e d p a y m e nts t o  p h ysi ci a ns i n cr e as e d o v er t h e Cl ass 

P eri o d d o es n ot pl e a d wit h p arti c ul arl y t h e e xist e n c e of a ki c k b a c k s c h e m e.9   P a yi n g m or e t o 

h e alt h c ar e pr of essi o n als d o es n ot i m pl y t h at t h os e p a y m e nts w er e u nl a wf ul.  A n d Pl ai ntiffs’ 

all e g ati o n t h at I n ari’s S G & A e x p e ns es, as a p er c e nt a g e of r e v e n u e, e x c e e d e d t h os e of its 

c o m p etit ors, C C ¶ ¶ 1 3 4 – 4 4, d o es n ot all e g e w h at p orti o n of t h os e e x p e ns es c o nsist e d of p a y m e nts 

t o p h ysi ci a ns, l et al o n e u nl a wf ul o n es.  

T h e e xist e n c e of t h e D OJ’s ci vil i n v esti g ati v e d e m a n d als o d o es n ot c ur e  t h e d efi ci e n ci es of 

Pl ai ntiffs’ all e g ati o ns  b e c a us e t h e e xist e n c e of a n i n v esti g ati o n r e g ar di n g p ot e nti al vi ol ati o ns d o es 

n ot pl e a d wit h p arti c ul arit y t h at a n y vi ol ati o n o c c urr e d.  T h e CI D s o u g ht i nf or m ati o n “ pri m aril y 

r el ati n g t o m e als a n d c o ns ulti n g s er vi c e p a y m e nts pr o vi d e d t o h e alt h c ar e pr of essi o n als ”  i n 

c o n n e cti o n wit h a n “i n v esti g ati o n u n d er t h e f e d er al A nti- Ki c k b a c k St at ut e a n d Ci vil F als e Cl ai ms 

 
9  T h e a bs e n c e of a n y p arti c ul ari z e d e x a m pl e of a n u nl a wf ul ki c k b a c k is es p e ci all y r e v e ali n g gi v e n Pl ai ntiffs’ all e g ati o n 
t h at I n ari p u bli cl y r e p ort e d e v er y p a y m e nt it m a d e t o a p h ysi ci a n, t o g et h er wit h t h e p h ysi ci a n’s n a m e, t h e d at e, t h e 
a m o u nt, a n d t h e n at ur e of t h e p a y m e nt.  C C ¶ ¶ 4 8, 5 7.  See Sc h affer , 2 0 1 8 W L 4 8 1 8 8 3, at * 7 (f e es p ai d t o a p h ysi ci a n w er e 
“ n eit h er s u bst a nti al n or s e cr et, ” a n d “ gi v e n t h at t h e f e es p ai d t o d o ct ors ar e p u bli cl y a v ail a bl e, ” it w as “t elli n g t h at 
Pl ai ntiffs [ c o ul d n ot] m ust er a n yt hi n g m or e si g nifi c a nt ”).   Pl ai ntiffs d o n ot all e g e t h at I n ari f ail e d t o a c c ur at el y r e p ort t his 
d at a, a n d y et t h e C o ns oli d at e d C o m pl ai nt d o es n ot i d e ntif y a si n gl e p a y m e nt t h at a n y F E, t h e D B R e p ort, or a n y ot h er 
s o ur c e li n ks t o a n u nl a wf ul i n d u c e m e nt. 
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A ct[.] ”   C C ¶ 1 3 0.  A g o v er n m e nt al r e q u est f or i nf or m ati o n a b o ut a p ossi bl e vi ol ati o n of l a w d o es 

n ot est a blis h t h at a vi ol ati o n o c c urr e d.  A n d F E- 1’s r e p ort t h at t h e D OJ i nf or m e d F E-1 t h at a n 

i n v esti g ati o n w as “ alr e a d y i n pr o gr ess, ” C C ¶ 6 1, s a ys n ot hi n g a b o ut t h e i n v esti g ati o n’s s c o p e, 

pr o gr ess, or c o n cl usi o ns. 

B e c a us e t h e C o ns oli d at e d C o m pl ai nt d o es n ot pl e a d t h e all e g e d ki c k b a c k s c h e m e wit h 

p arti c ul arit y, Pl ai ntiffs’ S e cti o n 1 0( b) cl ai ms — w hi c h r el y o n t h e pr e mis e t h at D ef e n d a nts’ st at e m e nts 

o mitt e d t h e e xist e n c e of t h at s c h e m e — f ail at t h e o uts et .  See G a m m , 9 4 4 F. 3 d at 4 6 6– 6 7.  T h e C o urt 

n o n et h el ess a d dr ess es t h e c h all e n g e d st at e m e nts, b e c a us e e v e n if Pl ai ntiffs h a d a d e q u at el y pl e a d e d 

a n A K S vi ol ati o n, m a n y of t h e m w o ul d n ot b e a cti o n a bl e.  

3.  M a n y of t h e All e g e d Mi s st at e m e nt s Ar e N ot A cti o n a bl e  

E v e n a ss u mi n g t h e C o ns oli d at e d C o m pl ai nt a d e q u at el y pl e a d e d t h at I n ari m a d e u nl a wf ul 

p a y m e nts t o h e alt h c ar e pr o vi d ers d uri n g t h e Cl ass P eri o d, s e v er al of t h e all e g e d misst at e m e nts 

w o ul d n ot b e r e n d er e d f als e or misl e a di n g b y t h at c o n d u ct. 

i. D ef e n d a nt s’ Ri s k Di s cl o s ur e s Ar e N ot A cti o n a bl e  

B e c a us e Pl ai ntiffs d o n ot a d e q u at el y all e g e t h at t h e ris ks I n ari w ar n e d of h a d alr e a d y 

m at eri ali z e d, I n ari’s ris k dis cl os ur es w o ul d n ot b e a cti o n a bl e e v e n if Pl ai ntiffs h a d a d e q u at el y 

pl e a d e d f alsit y.   

W h er e a n iss u er w ar ns of t h e e x a ct ris k t h at l at er m at eri ali z es, a s e c uriti es fr a u d cl ai m “ will 

n ot li e as a m att er of l a w. ”  I n re Pro S h ares Tr. Sec. Litig., 7 2 8 F. 3 d at  1 0 2.  H o w e v er, “[ c] a uti o n ar y 

w or ds a b o ut f ut ur e ris k c a n n ot i ns ul at e fr o m li a bilit y a n iss u er’s f ail ur e t o dis cl os e t h at t h e ris k h as, 

i n f a ct, m at eri ali z e d i n t h e p ast a n d is virt u all y c ert ai n t o m at eri ali z e a g ai n. ”  Set C a p. L L C v. Cre dit 

S uisse Gr p. A G,  9 9 6 F. 3 d 6 4, 8 5 ( 2 d Cir. 2 0 2 1); see also O kl a ho m a  Police Pe nsio n F u n d & Ret. Sys. v. 

Telige nt, I nc. , N o. 1 9-C V -3 3 5 4 ( V M), 2 0 2 0 W L 3 2 6 8 5 3 1, at * 1 2  ( S. D. N. Y. J u n e 1 7, 2 0 2 0) ( n oti n g t h at 

it is “ d e c eit[f ul] t o w ar n t h at it w as m er el y p ossi bl e f or t h e u nf a v or a bl e e v e nts t o h a p p e n w h e n t h e y 
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h a v e alr e a d y o c c urr e d ”).  

“ W h et h er a w ar ni n g a b o ut a f ut ur e ris k is misl e a di n g w h e n it f ails t o dis cl os e t h at t h e ris k 

alr e a d y m at eri ali z e d d e p e n ds o n h o w a r e as o n a bl e i n v est or w o ul d u n d erst a n d t h e st at e m e nts ‘t a k e n 

t o g et h er a n d i n c o nt e xt.’ ”  S mit h v. G a p, I nc. , 1 7 7 F. 4t h 4 0 5, 4 1 0 ( 2 d Cir. 2 0 2 6) ( q u oti n g Ro m b ac h  v. 

C h a ng , 3 5 5 F. 3 d 1 6 4, 1 7 2 n. 7  ( 2 d Cir. 2 0 0 4)).  “[ T] h er e is a ‘ criti c al disti n cti o n b et w e e n dis cl osi n g t h e 

ris k a f ut ur e e v e nt mi g ht o c c ur a n d dis cl osi n g a ct u al k n o wl e d g e t h at t h e e v e nt will o c c ur’—

p arti c ul arl y w h er e t h at disti n cti o n h ol ds ‘ e n or m o us si g nifi c a n c e’ f or i n v est ors. ”  Set  C a p . L L C , 9 9 6 

F. 3 d at  8 5 ( cit ati o n o mitt e d).   T h e S e c o n d Cir c uit h as “r ej e ct[ e d] [t h e] pr o p os e d r ul e t h at a ris k 

dis cl os ur e is a cti o n a bl e w h e n e v er a c o m p a n y f ails t o dis cl os e t h at t h e ris k alr e a d y m at eri ali z e d i n 

s o m e w a y. ”  S mit h , 1 7 7 F. 4t h at 4 1 0.  I nst e a d, t h e “i n q uir y d e p e n ds o n c o nt e xt, a n d c o urts m ust 

‘ k e e p i n mi n d t h at a c o m pl ai nt f ails t o st at e a cl ai m of s e c uriti es fr a u d if no re aso n a ble i nvestor c o ul d 

h a v e b e e n misl e d a b o ut t h e n at ur e of t h e ris k w h e n h e i n v est e d. ”  S mit h , 1 7 7 F. 4t h at 4 1 0 ( e m p h asis 

i n ori gi n al) ( q u oti n g H al peri n v. e B a n ker U S A.co m, I nc. , 2 9 5 F. 3 d 3 5 2, 3 5 9 ( 2 d Cir. 2 0 0 2)).   

I n ari’s w ar ni n g t h at “[i]f [ t h e C o m p a n y’s] o p er ati o ns ar e f o u n d t o b e i n vi ol ati o n of a n y of 

t h e [ a p pli c a bl e f e d er al h e alt h c ar e l a ws] . . ., [I n ari] m a y b e s u bj e ct t o si g nifi c a nt p e n alti es . . . ” w as 

n ot m at eri all y misl e a di n g.  C C ¶  6 7.  Pl ai ntiff s’ c o nt e nti o n t h at t his w ar ni n g w as misl e a di n g b e c a us e 

I n ari “ w as alr e a d y e n g a gi n g i n i m pr o p er s al es pr a cti c es i n vi ol ati o n of t h e A K S a n d F C A a n d t h us 

t h e ris k of n o n c o m pli a n c e h a d alr e a d y m at eri ali z e d[,] ” O p p’ n at 1 5 ( citi n g I n re F ace boo k , I nc. I P O Sec. 

& Deriv ative Litig. , 9 8 6 F. S u p p. 2 d 4 8 7,  5 1 6  ( S. D. N. Y. 2 0 1 3)), misu n d erst a n ds t h e ris k t h at I n ari 

dis cl os e d.  I n ari w ar n e d t h at it “ m a y b e s u bj e ct t o si g nifi c a nt p e n alti es ” if  its o p er ati o ns w er e “f o u n d 

t o b e i n vi ol ati o n ” of t h e h e alt h c ar e l a ws.  See  C C  ¶ 6 7 ( “ A n y of t h e f or e g oi n g c o ns e q u e n c es will 

n e g ati v el y aff e ct o ur b usi n ess, fi n a n ci al c o n diti o n a n d r es ults of o p er ati o ns. ”).  Pl ai ntiffs d o n ot 

all e g e t h at, w h e n t h es e dis cl os ur es w er e m a d e b et w e e n M ar c h 2 0 2 1 a n d F e br u ar y 2 0 2 3, I n ari h a d 

b e e n f o u n d t o h a v e vi ol at e d a n y h e alt h c ar e l a w, h a d b e e n ass ess e d a n y p e n alt y, or e v e n w as s u bj e ct 
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t o a g o v er n m e nt i n v esti g ati o n; I n ari di d n ot r e c ei v e t h e CI D u ntil D e c e m b er 2 0 2 3.  C C ¶ ¶ 6, 6 7, 

1 2 9.  T h e ris k t h at m ust h a v e m at eri ali z e d f or t h e dis cl os ur e t o b e a cti o n a bl e is a fi n di n g t h at I n ari 

vi ol at e d t h e l a w , a n d t h at ris k h a d n ot m at eri ali z e d.  See  N urly b ayev  v. Z T O E x press ( C ay m a n) I nc., N o. 

1 7 -C V -6 1 3 0 ( L T S)  ( S N), 2 0 2 1 W L 1 2 2 6 8 6 5, at * 7 ( S. D. N. Y. M ar. 3 1, 2 0 2 1) ( c o n cl u di n g t h at 

pl ai ntiffs w er e n ot “ m at eri all y misl e d b y t h e p ur p ort e d w ar ni n g a b o ut e v e nts t h at h a d alr e a d y 

o c c urr e d ” b e c a us e t h e c o m p a n y h a d n ot y et e x p eri e n c e d a n y “ a d v ers e eff e cts ” a n d t h us n o ris k h a d 

m at eri ali z e d).  

Pl ai ntiffs’ pr o p os e d fr a mi n g t h at t h e r el e v a nt ris k w as I n ari’s n o n c o m pli a n c e its elf, w hi c h 

h a d “ alr e a d y m at eri ali z e d ” b e c a us e I n ari w as alr e a d y p a yi n g ki c k b a c ks, O p p’ n at 1 5, is n ot 

p ers u asi v e.  As i n S mit h , I n ari’s dis cl os ur es d es cri b e d ris ks c o m m o n t o e v er y c o m p a n y w h os e 

pr o d u cts ar e r ei m b urs e d b y f e d er al h e alt h c ar e pr o gr a ms, a p p e ar e d i n m at eri all y t h e s a m e f or m i n 

e a c h of I n ari’s a n n u al r e p orts, a n d di d n ot ass ur e i n v est ors t h at n o vi ol ati o n h a d o c c urr e d.  See  1 7 7 

F. 4t h at 4 1 1 (ris k dis cl os ur es n ot misl e a di n g w h er e t h e y “ c o n c er n e d u bi q uit o us ris ks i n t h e 

i n d ustr y, ” w er e “i d e nti c al, g e n eri c dis cl os ur es . . . iss u e d b ot h b ef or e a n d aft er ” t h e u n dis cl os e d 

pr o bl e m, a n d di d n ot ass ur e i n v est ors t h at t h e c o m p a n y t h at t h er e w as “‘ n o r e as o n t o b eli e v e’ t h at 

t h e ris ks it w ar n e d a b o ut w o ul d m at eri ali z e ”); C C ¶ ¶ 6 7, 7 0, 7 3.  A n d unli k e i n Set C a pit al , w h er e t h e 

S e c o n d Cir c uit f o u n d ris k dis cl os ur es a cti o n a bl e, Pl ai ntiffs h er e d o n ot all e g e t h at I n ari ass ur e d 

i n v est ors it h a d “ n o r e as o n t o e x p e ct p e n alti es” or t h at I n ari k n e w p e n alti es w er e “ virt u all y 

c ert ai n [.] ”  9 9 6 F. 3 d at 8 4 – 8 6 .1 0  

At m ost, Pl ai ntiffs all e g e f a cts t h at, t a k e n as tr u e, i n cr e as e t h e li k eli h o o d t h at t h e w ar n e d -of 

p e n alti es mi g ht o n e d a y b e i m p os e d.  B ut a n “ i n cr e as e i n a ris k d o es n ot m e a n t h e ris k h a s alr e a d y 

 
1 0  Pl ai ntiffs’ r eli a n c e o n I n re F ace boo k  is mis pl a c e d.  O p p’ n at 1 5 ( citi n g 9 8 6 F. S u p p. 2 d at 5 1 6).  T h er e, t h e c o m p a n y 
k n e w t h at t h e v er y e v e nt its ris k f a ct or d es cri b e d  h a d alr e a d y o c c urr e d a n d w as alr e a d y c o ntri b uti n g t o a r e d u cti o n i n its 
r e v e n u e.   
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c o m e t o p ass, s u c h t h at a dis cl os ur e t h at si m pl y i d e ntifi es t h e ris k w o ul d b e misl e a di n g. ”  Co nstr. 

L a borers Pe nsio n Tr. for S. C al. v. C B S Cor p., 4 3 3 F. S u p p. 3 d 5 1 5, 5 38 ( S. D. N. Y. 2 0 2 0).  “It c a n n ot b e 

t h at e v er y ti m e a ris k i n cr e as es or d e cr e as es, a c o m p a n y m ust pr e cis el y q u a ntif y t h e i n cr e as e or 

d e cr e as e i n its dis cl os ur es i d e ntif yi n g t h at ris k. ”   I d.   

I n ari’s st at e m e nt t h at its “ pr o d u cts a n d . . . c ust o m ers ar e s u bj e ct t o e xt e nsi v e r e g ul ati o n ” is 

als o n ot a cti o n a bl e.  C C ¶ 7 0.  Pl ai ntiffs t h e ms el v es all e g e t h at I n ari w as s u bj e ct t o a n “e xt e nsi v e 

r e g ul at or y fr a m e w or k ”  I d. ¶ 3 5.   Pl ai ntiffs’ ar g u m e nt t h at it w as misl e a di n g t o dis c uss l a ws wit h o ut 

dis cl osi n g t h at I n ari w as alr e a d y i n vi ol ati o n of t h os e  l a ws misr e a ds t h e dis cl os ur e.  Li k e t h e 

st at e m e nt at iss u e i n Si ng h v. Cig n a Cor p. , I n ari’s ris k dis cl os ur e w as “fr a m e d b y a c k n o wl e d g m e nts of 

t h e “ c o m pl e xit y a n d n u m er osit y of a p pli c a bl e r e g ul ati o ns . ”  9 1 8 F. 3 d at  6 4.   “ S u c h fr a mi n g  s u g g ests 

c a uti o n (r at h er t h a n c o nfi d e n c e) r e g ar di n g t h e e xt e nt of [t h e c o m p a n y’s ] c o m pli a n c e. ”  I d.  T h es e 

st at e m e nts p u bli cl y dis cl os e d t h at I n ari f a c e d a c o m pl e x l e g al l a n ds c a p e b ot h wit hi n t h e U nit e d 

St at es a n d a br o a d, a n d n o r e as o n a bl e i n v est or w o ul d u n d erst a n d t h e m t o i n di c at e t h at I n ari’s 

c o m pli a n c e wit h t h e a p pli c a bl e r e g ul ati o ns w as ass ur e d.  I d. ¶ ¶ 6 3 – 6 4.  

B e c a us e n o r e as o n a bl e i n v est or w o ul d h a v e u n d erst o o d t h es e dis cl os ur es as ass ur a n c es t h at 

I n ari w as i n p erf e ct c o m pli a n c e wit h t h e A K S, t h e y ar e n ot a cti o n a bl e.  

ii. D ef e n d a nt s’ C o ntr a ct u al St at e m e nt s Ar e N ot A cti o n a bl e  

A r e as o n a bl e i n v est or w o ul d als o n ot h a v e u n d erst o o d t h e c o m pli a n c e r e pr es e nt ati o ns i n t h e 

t w o tr a ns a cti o n al a gr e e m e nts t o ass ur e I n ari’s c o m pli a n c e wit h t h e A K S.  

First, I n ari’s c o m pli a n c e r e pr es e nt ati o n i n t h e M ar c h 1 0, 2 0 2 2 U n d er writi n g A gr e e m e nt, 

w hi c h I n ari fil e d as E x hi bit 1. 1 t o a F or m 8- K o n M ar c h 1 5, 2 0 2 2 is n ot a cti o n a bl e.  C C ¶ 7 6.  

Pl ai ntiffs ’ c h ar a ct eri z ati o n of t his r e pr es e nt ati o n o mits its q u alifi ers.  I n ari r e pr es e nt e d t h at it w as i n 

c o m pli a n c e wit h all h e alt h c ar e l a ws “ e x c e pt w h er e i nst a n c es of n o n - c o m pli a n c e w o ul d n ot, si n gl y or 

i n t h e a g gr e g at e, r e as o n a bl y b e e x p e ct e d t o r es ult i n a M at eri al A d v ers e Eff e ct. ”  I d.  Pl ai ntiffs d o n ot 
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all e g e f a cts s h o wi n g t h at, as of M ar c h 2 0 2 2, a n y u n dis cl os e d n o n c o m pli a n c e w as r e as o n a bl y 

e x p e ct e d t o r es ult i n a “ M at eri al A d v ers e Eff e ct ” — a n d as e x pl ai n e d, t h e y d o n ot pl e a d t h e 

u n d erl yi n g n o n c o m pli a n c e wit h p arti c ul arit y i n t h e first pl a c e.  

A n d a q u alifi e d r e pr es e nt ati o n m a d e t o u n d er writ ers i n a tr a ns a cti o n al a gr e e m e nt a n d  fil e d as 

a n e x hi bit t o a F or m 8- K a n n o u n ci n g a n off eri n g, is n ot o n e a r e as o n a bl e i n v est or w o ul d u n d erst a n d 

as a g u ar a nt e e t h at I n ari w as f ull y c o m pl yi n g wit h t h e A K S.  See Si ng h , 9 1 8 F. 3 d at 6 3– 6 4 (st at e m e nts 

ar e e v al u at e d “ n ot o nl y b y ‘lit er al tr ut h,’ b ut b y ‘ c o nt e xt a n d m a n n er of pr es e nt ati o n’ ”).   

S e c o n d, t h e c o m pli a n c e r e pr es e nt ati o n i n t h e Li m Fl o w S h ar e P ur c h as e A gr e e m e nt, w hi c h 

I n ari fil e d wit h a F or m 8- K o n N o v e m b er 2, 2 0 2 3, is n ot e v e n a r e pr es e nt ati o n a b o ut I n ari.  

C C  ¶ 7 8, D kt. N o. 7 5 -8 at 3 .  T h e a gr e e m e nt d efi n es t h e “ C o m p a n y E ntiti es ” as Li m Fl o w, S. A. a n d 

its affili at es—t h e c o m p a ni es I n ari w as a c q uiri n g, n ot I n ari its elf.  See D kt. N o. 7 5 -8 at 3  ( “‘ Li m Fl o w 

G er m a n y’ a n d t o g et h er wit h t h e C o m p a n y a n d Li m Fl o w U S, e a c h a ‘ C o m p a n y E ntit y’ a n d 

c oll e cti v el y t h e ‘ C o m p a n y E ntiti es’ ”) .1 1   A r e pr es e nt ati o n a b o ut t h e a c q uir e d c o m p a ni es’ r e g ul at or y 

c o m pli a n c e b y t h e a c q uir e d c o m p a n y cl e arl y d o es n ot c o nstit ut e a r e pr es e nt ati o n a b o ut t h e a c q uiri n g 

c o m p a n y’s c o m pli a n c e wit h t h e A K S, a n d c a n n ot c o nstit ut e a misst at e m e nt b y t h at a c q uiri n g 

c o m p a n y.  T h at I n ari fil e d t h e tr a ns a cti o n d o c u m e nts c o nt ai ni n g its t ar g et’s r e pr es e nt ati o ns d o es n ot 

tr a nsf or m t h e r e pr es e nt ati o ns i nt o st at e m e nts b y I n ari. 

B e c a us e n o r e as o n a bl e i n v est or w o ul d r el y o n eit h er tr a ns a cti o n al a gr e e m e nt as a n ass ur a n c e 

of I n ari’s c o m pli a n c e wit h t h e A K S, b ot h tr a ns a cti o n al a gr e e m e nts ar e i n a cti o n a bl e r e g ar dl ess of 

Pl ai ntiffs’ f ail ur e t o pl e a d f alsit y.  

iii. D ef e n d a nt H off m a n’ s St at e m e nt A b o ut S G & A E x p e n s e s i s N ot 
A cti o n a bl e  

D ef e n d a nt H off m a n’s M a y 1 2, 2 0 2 2 st at e m e nt  a b o ut t h e C o m p a n y’s S G & A e x p e ns es is n ot 

 
1 1  Pl ai ntiffs d o n ot c o nt est t his p oi nt i n t h eir O p p ositi o n.  See ge ner ally , O p p’ n.  
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m at eri all y misl e a di n g  e v e n if f alsit y w as a d e q u at el y all e g e d.  

Pl ai ntiffs d o n ot all e g e t h at I n ari misr e p ort e d its S G & A e x p e ns es or t h at Mr. H off m a n’s 

c o m p aris o n of I n ari’s S G & A- t o-r e v e n u e r ati o wit h t h at of ot h er c o m p a ni es t h at h a d “ gr o w n as f ast ” 

w as i n a c c ur at e.  C C ¶ 1 2 7.  Mr. H off m a n’s st at e m e nt c o n c er n e d t h e effi ci e n c y of I n ari’s s al es 

s p e n di n g r el ati v e t o its r e v e n u e gr o wt h —it di d n ot d es cri b e t h e c o m p ositi o n of t h os e e x p e ns es.  

A n d t h e C o ns oli d at e d C o m pl ai nt d o es n ot all e g e w h at pr o p orti o n of I n ari’s S G & A e x p e ns es 

c o nsist e d of i m pr o p er p a y m e nts t o h e alt h c ar e pr o vi d ers, m u c h l ess t h at s u c h p a y m e nts c o nstit ut e d a 

l ar g e e n o u g h p orti o n t o m e a ni n gf ull y dist ort t h e r ati o Mr. H off m a n d es cri b e d.   

Pl ai ntiff s’ c o nt e nti o n t h at b y s p e a ki n g a b o ut S G & A at all, Mr. H off m a n ass u m e d a d ut y t o 

dis cl os e t h at S G & A  e x p e ns es i n cl u d e d ki c k b a c k p a y m e nts is u n p ers u asi v e.  A r e as o n a bl e i n v est or 

w o ul d n ot h a v e u n d erst o o d Mr. H off m a n t o b e r e pr es e nti n g t h at n o p orti o n of I n ari’s S G & A 

e x p e ns es c o nsist e d of p a y m e nts t o h e alt h c ar e pr o vi d ers, or t h at e v er y s u c h p a y m e nt w as l a wf ul.  T h e 

st at e m e nt t h er ef or e l a c ks t h e “r e as o n a bl y cl os e c o n n e cti o n t o t h e o mitt e d c o n d u ct ” r e q uir e d t o 

tri g g er a d ut y t o dis cl os e.  Me nor a , 2 0 2 1 W L 1 1 9 9 0 3 5, at * 1 7.  A n d Mr.  H off m a n’s r e m ar k t h at I n ari’s 

s al es pr of essi o n als “ d o n’t c o ns u m e c as h li k e m ost d o b e c a us e t h e y b e c o m e pr o d u cti v e v er y, v er y 

q ui c kl y ” is  li k e wis e n ot a cti o n a bl e.  G e n er al st at e m e nts of o pti mis m a n d p uff er y ar e n o n a cti o n a bl e 

u n d er f e d er al s e c uriti es l a ws “ b e c a us e t h es e ‘ v a g u e d es cri pti o ns’ . . . ar e t o o g e n er al t o c a us e a 

r e as o n a bl e i n v est or t o r el y u p o n t h e m. ”  I n re P hili p Morris I nt’l I nc. Sec. Litig., 8 9 F. 4t h 4 1 7, 4 17 ( 2 d 

Cir. 2 0 2 3)  (i nt er n al q u ot ati o ns o mitt e d).  Mr. H off m a n’s c h ar a ct eri z ati o n of I n ari’s s al es t e a m is 

g e n eri c a n d o pti misti c, a n d Pl ai ntiffs d o n ot a d e q u at el y all e g e k n o w n i nf or m ati o n t h at c o ntr a di ct e d 

t his st at e m e nt.   See S her m a n v. A be ngo a, S. A. , 1 5 6 F. 4t h 1 5 2, 1 6 4 ( 2 d Cir. 2 0 2 5) ( “ V a g u e p ositi v e 

st at e m e nts r e g ar di n g a c or p or at e e ntit y’s . . . b usi n ess pr a cti c es ar e t o o g e n er al . . . a n d t h er ef or e ar e 

pr e cis el y t h e t y p e of p uff er y t h at t his a n d ot h er cir c uits h a v e c o nsist e ntl y h el d t o b e i n a cti o n a bl e. ” 
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( citi n g I n re Sy nc hro ny Fi n. Sec. Litig., 9 8 8 F. 3 d at 1 7 0)).1 2    

B.  S ci e nt er  

N ot o nl y d o es t h e C o ns oli d at e d C o m pl ai nt f ail t o a d e q u at el y pl e a d t h at a n y of D ef e n d a nts’ 

st at e m e nts w er e a cti o n a bl y f als e, it als o f ails t o a d e q u at el y pl e a d t h at t h es e st at e m e nts w er e m a d e 

wit h t h e r e q uisit e s ci e nt er.  B e c a us e t h e all e g ati o ns r e g ar di n g t h e I n di vi d u al D ef e n d a nts’ 

i n v ol v e m e nt l a c k t h e p arti c ul arit y r e q uir e d t o pl e a d s ci e nt er, t h eir st o c k s al es w er e n ot u n us u al or 

s us pi ci o us, a n d t h e a d diti o n al all e g ati o ns of s ci e nt er ar e i ns uffi ci e nt t o s atisf y t h e pl e a di n g st a n d ar d, 

t h e C o ns oli d at e d C o m pl ai nt d o es n ot all e g e f a cts gi vi n g ris e t o a str o n g i nf er e n c e of s ci e nt er.  T his is 

a n i n d e p e n d e nt b asis f or dis miss al.   

1.  L e g al St a n d ar d  

U n d er t h e h ei g ht e n e d pl e a di n g st a n d ar ds of F e d. R. Ci v. P. 9( b) a n d t h e P S L R A, a pl ai ntiff 

all e gi n g s e c uriti es fr a u d m ust all e g e “ wit h p arti c ul arit y f a cts gi vi n g ris e t o a str o n g i nf er e n c e t h at t h e 

d ef e n d a nt a ct e d wit h t h e r e q uir e d st at e of mi n d. ”  1 5 U. S. C. §  7 8 u -4( b)( 2)( A); see also I n Re S h a n d a 

G a mes Lt d. Sec. Litig. , 1 2 8 F. 4t h 2 6, 5 1 ( 2 d Cir. 2 0 2 5) .  T h e q u esti o n “is w h et h er all of t h e f a cts 

all e g e d, t a k e n c oll e cti v el y, gi v e ris e t o a str o n g i nf er e n c e of s ci e nt er, n ot w h et h er a n y i n di vi d u al 

all e g ati o n, s cr uti ni z e d i n is ol ati o n, m e ets t h at st a n d ar d. ”  Tell a bs , 5 5 1 U. S. at 3 2 2– 2 3 ( 2 0 0 7).   

“ T h e r e q uisit e st at e of mi n d i n a s e cti o n 1 0( b) a n d R ul e 1 0 b – 5 a cti o n is a n i nt e nt ‘t o d e c ei v e, 

 
1 2  W hil e n ot a d dr ess e d i n t h e p arti es’ bri efi n g, s e v er al of t h e pl e a d e d st at e m e nts a p p e ar t o b e n o n a cti o n a bl e p uff er y.  See 
I n re V ale S. A. Sec. Litig., N o. 1 5-C V -9 5 3 9 ( G H W), 2 0 1 7 W L  1 1 0 2 6 6 6 , at * 2 2 ( S. D. N. Y. M ar. 2 3, 2 0 1 7) (st at e m e nts 
r e g ar di n g “ w h at [t h e d ef e n d a nt] is ‘s e e ki n g’ t o d o, w h at it is ‘ c o m mitt e d’ t o d oi n g, w h at it is ‘f o c us e d o n,’ w h at it is 
‘ ai mi n g’ t o d o, a n d w h at its ‘ pri oriti es’ ar e ” w er e n o n-a cti o n a bl e); Solo mo n v. S pri nt Cor p. , N o. 1 9-C V -5 2 7 2 ( M K V), 2 0 2 2 
W L 8 8 9 8 9 7, at * 8 ( S. D. N. Y. M ar. 2 5, 2 0 2 2) ( “[ O] pti misti c st at e m e nts a b o ut f ut ur e ‘ c o nti n u e d pr os p erit y’ ar e m er el y 
‘ p uff er y’ t h at is n o n a cti o n a bl e.’ ”) ( citi n g L as ker v. Ne w Yor k St ate Elec. & G as Cor p. , 8 5 F. 3 d 5 5, 5 9 ( 2 d Cir. 1 9 9 6)); see, e.g., 
C C  ¶ 8 7 ( “ H off m a n st at e d t h at t h e C o m p a n y’s ‘s e c o n d q u art er w as hi g hl y s u c c essf ul . . . [ w] e tr e at e d a r e c or d n u m b er of 
p ati e nts’ a n d ‘ c o nti n u e t o i n v est a g gr essi v el y t o e x p a n d o ur c a p a biliti es t o tr e at e v e n m or e p ati e nts a n d a d dr ess m or e 
u n m et n e e ds.’ ”); i d. ¶ 9 0 ( “ H off m a n st at e d t h at ‘[ o] ur t hir d q u art er w as as s u c c essf ul as it w as e x citi n g.  W e a g ai n tr e at e d 
a r e c or d n u m b er of p ati e nts a n d m a d e i m p ort a nt pr o gr ess i n all fi v e of o ur gr o wt h dri v ers.’ ”); i d. ¶ 1 0 3 ( “ T h e pr ess 
r el e as e q u ot e d H off m a n as st ati n g ‘[ o] ur a g gr essi v e i n v est m e nt i n o ur gr o wt h dri v ers is p a yi n g off f or o ur missi o n.’ ”); i d. 
¶ 1 1 1 ( “I n t h e pr ess r el e as e, H y k es st at e d t h at ‘[ o] ur str o n g fi n a n ci al p erf or m a n c e i n t h e first q u art er r efl e ct e d c o nsist e nt 
e x e c uti o n a cr oss all of o ur gr o wt h dri v ers.’ ”); i d. ¶ 1 2 3 ( “[ D ef e n d a nt H y k es] st at e d t h at t h e ‘ c or e b usi n ess is t hri vi n g a n d 
w e ar e c o nfi d e nt i n o ur a bilit y t o c o nti n u e t o gr o w s ust ai n a bl y f or y e ars t o c o m e.’ ”) . 
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m a ni p ul at e, or d efr a u d.’ ”  E C A, Loc. 1 3 4 I B E W , 5 5 3 F. 3 d at 1 9 8 ( q u oti n g Tell a bs , 5 5 1 U. S. at 3 1 3).  

“I n a d diti o n t o i nt e nt, r e c kl ess n ess is a s uffi ci e ntl y c ul p a bl e m e nt al st at e f or s e c uriti es fr a u d i n t his 

cir c uit. ”  I d.  T h at st a n d ar d c a n b e s atisfi e d “( a) b y all e gi n g f a cts t o s h o w t h at d ef e n d a nts h a d b ot h 

m oti v e a n d o p p ort u nit y t o c o m mit fr a u d, or ( b) b y all e gi n g f a cts t h at c o nstit ut e str o n g 

cir c u mst a nti al e vi d e n c e of c o ns ci o us mis b e h a vi or or r e c kl ess n ess. ”  K al nit v. Eic hler , 2 6 4 F. 3 d 1 3 1, 

1 3 8 ( 2 d Cir. 2 0 0 1) (i nt er n al q u ot ati o n s a n d cit ati o n s o mitt e d).  A pl ai ntiff n e e d n ot r el y e x cl usi v el y 

o n o n e of t h es e t h e ori es.  “ W h er e m oti v e is n ot a p p ar e nt, it is still p ossi bl e t o pl e a d s ci e nt er b y 

i d e ntif yi n g cir c u mst a n c es i n di c ati n g c o ns ci o us b e h a vi or b y t h e d ef e n d a nt, t h o u g h t h e str e n gt h of t h e 

cir c u mst a nti al all e g ati o ns m ust b e c orr es p o n di n gl y gr e at er. ”  I d. ( q u oti n g Bec k v. M a n uf act urers  H a nover 

Tr . Co. , 8 2 0 F. 2 d 4 6, 5 0 ( 2 d Cir. 1 9 8 7)). 

R e c kl ess c o n d u ct is “ c o n d u ct w hi c h is hi g hl y u nr e as o n a bl e a n d w hi c h r e pr es e nts a n e xtr e m e 

d e p art ur e fr o m t h e st a n d ar ds of or di n ar y c ar e t o t h e e xt e nt t h at t h e d a n g er w as eit h er k n o w n t o t h e 

d ef e n d a nt or s o o b vi o us t h at t h e d ef e n d a nt m ust h a v e b e e n a w ar e of it. ”  I n re C arter-W all ace , I nc., 

Sec. Litig. , 2 2 0 F. 3 d 3 6, 3 9 ( 2 d Cir. 2 0 0 0) (i nt er n al q u ot ati o ns a n d cit ati o ns o mitt e d).  A pl ai ntiff 

all e gi n g r e c kl ess n ess m ust all e g e “ c o ns ci o us r e c kl ess n ess — i. e., a st at e of mi n d a p pr o xi m ati n g a ct u al 

i nt e nt, a n d n ot m er el y a h ei g ht e n e d f or m of n e gli g e n c e. ”  Str atte- Mc Cl ure v. Morg a n St a nley , 7 7 6 F. 3 d 

9 4, 1 0 6 ( 2 d Cir. 2 0 1 5) (i nt er n al q u ot ati o ns a n d cit ati o n s o mitt e d).  “ S e c uriti es fr a u d cl ai ms t y pi c all y 

h a v e s uffi c e d t o st at e a cl ai m b as e d o n r e c kl ess n ess w h e n t h e y h a v e s p e cifi c all y all e g e d d ef e n d a nts’ 

k n o wl e d g e of f a cts or a c c ess t o i nf or m ati o n c o ntr a di cti n g t h eir p u bli c st at e m e nts. ”  K al nit , 2 6 4 F. 3 d 

at 1 4 2 (i nt er n al q u ot ati o ns a n d cit ati o ns o mitt e d).  “ U n d er s u c h cir c u mst a n c es, d ef e n d a nts k n e w or, 

m or e i m p ort a ntl y, s h o ul d h a v e k n o w n t h at t h e y w er e misr e pr es e nti n g m at eri al f a cts r el at e d t o t h e 

c or p or ati o n. ”  I d. (i nt er n al q u ot ati o ns a n d cit ati o ns o mitt e d).  

A n “i nf er e n c e of s ci e nt er m ust b e m or e t h a n m er el y pl a usi bl e or r e as o n a bl e — it m ust b e 

c o g e nt a n d at l e ast as c o m p elli n g as a n y o p p osi n g i nf er e n c e of n o nfr a u d ul e nt i nt e nt. ”  I n Re S h a n d a 
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G a mes Lt d. Sec. Litig. , 1 2 8 F. 4t h at 5 1 ( q u oti n g Tell a bs , 5 5 1 U. S. at 3 1 4).  If a n i nf er e n c e of fr a u d ul e nt 

i nt e nt is n ot “ at l e ast as c o m p elli n g ” as a c o ntr ar y i nf er e n c e, it is i n a d e q u at e, e v e n i n a “ cl os e c as e. ”  

Sl ayto n v. A m. E x p. Co., 6 0 4 F. 3 d 7 5 8, 7 7 7  ( 2 d Cir. 2 0 1 0).  A n i nf er e n c e of s ci e nt er n e e d n ot b e 

“irr ef ut a bl e, i. e., of t h e ‘s m o ki n g - g u n’ g e nr e, or e v e n t h e m ost pl a usi bl e of c o m p eti n g i nf er e n c es. ”  

Tell a bs , 5 5 1 U. S. at 3 2 4 ( q u ot ati o n o mitt e d); see also City of Po nti ac Ge n. E m ployees’ Ret. Sys. v. Loc k hee d 

M arti n Cor p. , 8 7 5 F. S u p p. 2 d 3 5 9, 3 7 2 ( S. D. N. Y. 2 0 1 2) ( “[ A]t t h e m oti o n t o dis miss st a g e, a ti e o n 

s ci e nt er g o es t o t h e pl ai ntiff. ”).  “ B ut g e n eri c a n d c o n cl us or y all e g ati o ns b as e d u p o n r u m or or 

c o nj e ct ur e ar e u n dis p ut e dl y i ns uffi ci e nt t o s atisf y t h e h ei g ht e n e d pl e a di n g st a n d ar d[.] ”  C a m po v. Se ars 

Hol di ngs Cor p. , 6 3 5 F. S u p p. 2 d 3 2 3, 3 3 6 ( S. D. N. Y. 2 0 0 9) (i nt er n al q u ot ati o ns o mitt e d), aff’ d , 3 7 1 F. 

A p p’ x 2 1 2 ( 2 d Cir. 2 0 1 0) (s u m m ar y or d er).  “ T h us, a c o m pl ai nt ‘ w hi c h f ails t o a d d u c e a n y s p e cifi c 

f a cts s u p p orti n g a n i nf er e n c e of k n o wl e d g e a bl e p arti ci p ati o n i n t h e all e g e d fr a u d, will n ot s atisf y 

e v e n a r el a x e d st a n d ar d.’ ”  F a ul k ner v. Veri zo n Co m mc’ ns, I nc. , 1 5 6 F. S u p p. 2 d 3 8 4, 3 9 3 ( S. D. N. Y. 

2 0 0 1) ( q u oti n g Dev a ney v. C hester , 8 1 3 F. 2 d 5 6 6, 5 6 9 ( 2 d Cir. 1 9 8 7)).  

“ W hil e ‘t h e a bs e n c e of a m oti v e all e g ati o n is n ot f at al,’ m oti v e c a n b e a r el e v a nt f a ct or, a n d 

‘ p ers o n al fi n a n ci al g ai n m a y w ei g h h e a vil y i n f a v or of a s ci e nt er i nf er e n c e.’ ”  Sl ayto n , 6 0 4 F. 3 d at 7 7 6 

( q u oti n g Tell a bs , 5 5 1 U. S. at 3 2 5).  A bs e nt a s h o wi n g of m oti v e, “t h e str e n gt h of [ Pl ai ntiffs’] 

cir c u mst a nti al all e g ati o ns m ust b e c orr es p o n di n gl y gr e at er. ”   E C A, Loc. 1 3 4 I B E W , 5 5 3 F. 3 d at 1 9 9 

( q u oti n g K al nit , 2 6 4 F. 3 d at 1 4 2).  I n s u m, “[t] h e i n q uir y o n a m oti o n t o dis miss is as f oll o ws:  

‘[ w] h e n t h e all e g ati o ns ar e a c c e pt e d as tr u e a n d t a k e n c oll e cti v el y, w o ul d a r e as o n a bl e p ers o n d e e m 

t h e i nf er e n c e of s ci e nt er at l e ast as str o n g as a n y o p p osi n g i nf er e n c e?’ ”  I n re Scot. Re Gr p. Sec. Litig., 

5 2 4 F. S u p p. 2 d 3 7 0, 3 8 3 ( S. D. N. Y. 2 0 0 7).  

R ul e 9( b) r e q uir es t h at “[i] n a c as e i n v ol vi n g m ulti pl e d ef e n d a nts, pl ai ntiffs m ust pl e a d 

cir c u mst a n c es pr o vi di n g a f a ct u al b asis f or s ci e nt er f or e a c h d ef e n d a nt; g uilt b y ass o ci ati o n is 

i m p er missi bl e. ”  I n re D D A V P Direct P urc h aser A ntitr ust Litig., 5 8 5 F. 3 d 6 7 7, 6 9 5 ( 2 d Cir. 2 0 0 9); see 
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also De A ngelis v. Cor zi ne, 1 7  F. S u p p. 3 d 2 7 0, 2 8 1 ( S. D. N. Y. 2 0 1 4) ( “[ Pl ai ntiff] i m pr o p erl y att e m pts t o 

gr o u p- pl e a d t h e s ci e nt er r e q uir e m e nt. ”); T he Pe n n sylv a ni a Ave. F u n ds v. I ny x I nc. , N o. 8-C V -6 8 5 7  

( P K C), 2 0 1 0 W L 7 4 3 5 6 2, at * 1 2 ( S. D. N. Y. M ar. 1, 2 0 1 0) ( “‘[ G]r o u p pl e a di n g’ of s ci e nt er . . . r u ns 

af o ul of t h e P S L R A’s r e q uir e m e nt t h at a pl ai ntiff ‘st at e wit h p arti c ul arit y f a cts gi vi n g ris e t o a str o n g 

i nf er e n c e t h at t h e d ef e n d a nt a ct e d wit h t h e r e q uir e d st ate of mi n d.’ ” ( q u oti n g 1 5 U. S. C. § 7 8 u –

4( b)( 2))).  

2.  Pl ai ntiff s F ail t o A d e q u at el y Pl e a d M oti v e  

B e c a us e Pl ai ntiffs d o n ot all e g e f a cts s u p p orti n g a n i nf er e n c e t h at t h e I n di vi d u al D ef e n d a nts’ 

st o c k s al es w er e u n us u al or s us pi ci o us, Pl ai ntiffs h a v e n ot a d e q u at el y pl e a d e d t h at t h e I n di vi d u al 

D ef e n d a nts h a d m oti v e a n d o p p ort u nit y t o d e c ei v e.   

“[ T] h e ‘ m oti v e’ s h o wi n g is g e n er all y m et w h e n c or p or at e i nsi d ers all e g e dl y m a k e a 

misr e pr es e nt ati o n i n or d er t o s ell t h eir o w n s h ar es at a pr ofit. ”  E C A, Loc. 1 3 4 I B E W , 5 5 3 F. 3 d at 

1 9 8 ( citi n g Nov a k , 2 1 6 F. 3 d at 3 0 8).  “ H o w e v er, ‘ e x e c uti v e st o c k s al es, st a n di n g al o n e, ar e 

i ns uffi ci e nt t o s u p p ort a str o n g i nf er e n c e of fr a u d ul e nt i nt e nt.’ ”  City of Cor al S pri ngs Police Officers’ Ret. 

Pl a n v. F arfetc h Lt d., 5 6 5 F. S u p p. 3 d 4 7 8, 4 8 6 – 8 7 ( S. D. N. Y. 2 0 2 1) ( q u oti n g I n re Bristol-Myers S q ui b b 

Sec. Litig. , 3 1 2 F. S u p p. 2 d 5 4 9, 5 6 1 ( S. D. N. Y. 2 0 0 4)).  I nsi d er st o c k tr a d es m ust b e “ u n us u al ” t o 

r ais e a n i nf er e n c e of b a d f ait h or s ci e nt er.  Ar k. P u b. E m ps. Ret. Sys. v. Bristol -Myers S q ui b b Co. , 2 8 

F. 4t h 3 4 3, 3 5 5 ( 2 d Cir. 2 0 2 2).  “ F a ct ors c o nsi d er e d i n d et er mi ni n g w h et h er i nsi d er tr a di n g a cti vit y is 

u n us u al i n cl u d e t h e a m o u nt of pr ofit fr o m t h e s al es, t h e p orti o n of st o c k h ol di n gs s ol d, t h e c h a n g e i n 

v ol u m e of i nsi d er s al es, a n d t h e n u m b er of i nsi d ers s elli n g. ”  I n re Sc hol astic Cor p. Sec. Litig., 2 5 2 F. 3 d 

6 3, 7 4 – 7 5  ( 2 d Cir. 2 0 0 1).  F or i nst a n c e, “[i] nsi d er st o c k s al es ar e u n us u al w h er e t h e tr a di n g w as i n 

a m o u nts dr a m ati c all y o ut of li n e wit h pri or tr a di n g pr a cti c es a n d at ti m es c al c ul at e d t o m a xi mi z e 

p ers o n al b e n efit fr o m u n dis cl os e d i nsi d e i nf or m ati o n. ”  I n re Gil d a n Active we ar, I nc. Sec. Litig. , 6 3 6 F. 

S u p p. 2 d 2 6 1, 2 7 0  ( S. D. N. Y. 2 0 0 9) ( q u ot ati o n o mitt e d).   
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T h e “i nsi d er s al es ” all e g e d i n t h e C o ns oli d at e d C o m pl ai nt d o n ot gi v e ris e t o a str o n g 

i nf er e n c e of fr a u d ul e nt i nt e nt b e c a us e P l ai ntiffs h a v e n ot pl a usi bl y pl e a d e d t h at t h e s al es w er e 

s us pi ci o us i n a m o u nt or i n ti mi n g.  First, Pl ai ntiffs’ all e g ati o ns wit h r e g ar d t o t h e I n di vi d u al 

D ef e n d a nts’ tr a di n g r el at e t o a n e xtr e m el y l o n g p eri o d .  See M ali n , 4 9 9 F. S u p p. 2 d at  1 5 0  (fi n di n g 

n e arl y t w o -y e ar cl ass p eri o d “ e x c e e di n gl y l e n gt h y ”).  H er e, t h e all e g e dl y s us pi ci o us tr a d es w er e m a d e 

o v er a n al m ost t hr e e- y e ar p eri o d.  C C ¶ ¶ 1 5 3 – 6 3.  “[ A]ll e gi n g s u c h a l e n gt h y cl ass p eri o d w e a k e ns 

a n y i nf er e n c e of s ci e nt er t h at c o ul d b e dr a w n fr o m t h e ti mi n g of d ef e n d a nts’ tr a d es. ”  M ali n , 4 9 9 F. 

S u p p. 2 d at  1 5 1  (i nt er n al cit ati o ns o mitt e d).  T h at t h e I n di vi d u al D ef e n d a nts s ol d a l ar g e p orti o n of 

t h eir st o c k o v er t h e Cl ass P eri o d— D ef e n d a nt H off m a n s ol d 5 9. 7 %, D ef e n d a nt H y k es s ol d 2 4. 4 %, 

a n d D ef e n d a nt Hill s ol d 5 3. 5 % of his h ol di n gs , C C ¶ 1 6 1 —is l ess s us pi ci o us w h e n c o nsi d eri n g t h at 

t h es e tr a d es w er e m a d e i n a s eri es of s al es o v er t h e c o urs e of t hr e e y e ars, r at h er t h a n i n a si n gl e tr a d e 

or i n a f e w tr a d es o v er a s h ort p eri o d of ti m e .  See  M ali n , 4 9 9 F. S u p p. 2 d at  1 5 1 ( “ L e n gt h e ni n g t h e 

Cl ass P eri o d p er mits Pl ai ntiffs t o s w e e p as m a n y st o c k s al es i nt o t h eir t ot als as p ossi bl e t h er e b y 

m a ki n g t h e st o c k s al es a p p e ar m or e s us pi ci o us t h a n t h e y w o ul d b e wit h a s h ort er cl ass p eri o d. ”)  

(i nt er n al cit ati o ns o mitt e d). 

S e c o n d, all of t h e st o c k s al es b y I n di vi d u al D ef e n d a nts d uri n g t h e Cl ass P eri o d w er e 

p urs u a nt t o R ul e 1 0 b 5- 1 pl a ns.   C C ¶ ¶ 1 5 4 n. 6, 1 5 6 n. 7, 1 5 8 n. 8.  Tr a d es m a d e p urs u a nt t o R ul e 

1 0 b 5 - 1 tr a di n g pl a n d o n ot gi v e ris e t o a str o n g i nf er e n c e of s ci e nt er.  L ul ule mo n Sec. Litig. , 1 4 F. 

S u p p. 3 d 5 5 3, 5 8 5 ( S. D. N. Y. 2 0 1 4), aff’ d  s u b no m. I n re L ul ule mo n Sec. Litig., 6 0 4 F. A p p’ x 6 2 ( 2 d Cir. 

2 0 1 5); see also I n re Gil d a n Active we ar I nc. Sec. Litig. , 6 3 6 F. S u p p. 2 d at 2 7 2 ( dis missi n g s ci e nt er cl ai ms 

pr e di c at e d o n tr a d es m a d e p urs u a nt t o R ul e 1 0 b 5- 1 pl a ns, n oti n g t h at s u c h tr a d es ar e “ n o n-

dis cr eti o n ar y . . . w hi c h u n d er mi n es a n y all e g ati o n t h at t h e ti mi n g or a m o u nts of t h e tr a d es w as 

u n us u al or s us pi ci o us ”).  “ Alt h o u g h t his a xi o m d o es n ot a p pl y w h er e a 1 0 b 5- 1 pl a n is e nt er e d i nt o 

or str at e gi c all y a m e n d e d t o t a k e a d v a nt a g e of a n i nfl at e d st o c k pri c e or i nsi d er i nf or m ati o n,’ t h e 
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[ C o ns oli d at e d C o m pl ai nt] h er e ‘ c o nt ai ns n o s u c h all e g ati o ns’ b e y o n d c o n cl us or y o n es. ”  I n re Pl ug 

Po wer, I nc. Sec. Litig. , N o. 2 1-C V -2 0 0 4 ( E R), 2 0 2 2 W L 4 6 3 1 8 9 2, at * 1 5 ( S. D. N. Y. S e pt. 2 9, 2 0 2 2) 

( q u oti n g Vill are v. A bio me d, I nc. , N o. 1 9-C V -7 3 1 9 ( E R), 2 0 2 1 W L 4 3 1 1 7 4 9, at * 2 1 ( S. D. N. Y. S e pt. 2 1, 

2 0 2 1)).   

T h e C o ns oli d at e d C o m pl ai nt “ pl e a ds n o f a cts t h at e v e n r e m ot el y s u g g est t h at t h e [I n di vi d u al 

D ef e n d a nts] e nt er e d i nt o t h e [tr a di n g pl a ns] ‘str at e gi c all y’ s o as t o c a pit ali z e o n i nsi d er k n o wl e d g e ” 

of t h e C o m p a n y’s all e g e dl y i m pr o p er pr a cti c es.  L ul ule mo n Sec. Litig. , 1 4 F. S u p p. 3 d at 5 8 5.  Pl ai ntiffs 

c o n cl us oril y all e g e t h at t h e I n di vi d u al D ef e n d a nts e nt er e d i nt o n e w R ul e 1 0 b 5- 1 pl a ns d uri n g t h e 

Cl ass P eri o d “ w hil e t h e y w er e i n p oss essi o n of m at eri al, n o n- p u bli c i nf or m ati o n as t o t h e i m pr o p er 

n at ur e of I n ari’s s al es s c h e m e[,] ” C C ¶ 1 6 3, b ut f ail t o all e g e w h at “ m at eri al, n o n - p u bli c 

i nf or m ati o n ” t h e I n di vi d u al D ef e n d a nts w er e i n p oss essi o n of, w h e n t h e y b e c a m e a w ar e of t h at 

i nf or m ati o n, a n d w h e n t h e n e w R ul e 1 0 b 5-1 pl a ns w er e e nt er e d i nt o.  T h e a bs e n c e of t h es e 

all e g ati o ns m a k es it  i m p ossi bl e t o est a blis h t h e k n o wl e d g e e a c h I n di vi d u al D ef e n d a nt h a d at t h e ti m e 

t h e y e nt er e d i nt o t h e n e w R ul e 1 0 b 5-1 pl a ns, u n d er mi ni n g a n i nf er e n c e t h at t h e pl a ns w er e e nt er e d 

i nt o str at e gi c all y b as e d o n t h e i nf or m ati o n t h e y k n e w.  Th e st o c k pri c e  als o  fl u ct u at e d o v er t h e 

p eri o d t h e I n di vi d u al D ef e n d a nts m a d e t h eir s al es , gi vi n g n o i n di c ati o n t h at t h e p ur p os e of t h e 

e nt er e d pl a ns w er e t o “t a k e a d v a n c e of a n i nfl at e d st o c k pri c e[.] ”  E m p s.’ Ret. Sys. of Gov't of t he Virgi n 

Isl a n ds v. Bl a nfor d, 7 9 4 F. 3 d 2 9 7, 3 0 9 ( 2 d Cir. 2 0 1 5).  

T hir d, Pl ai ntiffs f ail t o s h o w t h at t h e a m o u nt or ti mi n g of t h e I n di vi d u al D ef e n d a nts’ tr a d es 

w er e u n us u al or s us pi ci o us.  T h o u g h t h e i nsi d er s al es w er e u n q u esti o n a bl y l ar g e, t h e C o ns oli d at e d 

C o m pl ai nt d o es n ot a d e q u at el y all e g e t h at t h e y w er e u n us u all y s o.  Si ng h  v. Cig n a Cor p., 2 7 7 F. S u p p. 

3 d 2 9 1,  3 1 9 ( D. C o n n. 2 0 1 7), aff’ d  9 1 8 F. 3 d 5 7 ( 2 d Cir 2 0 1 9) ( “ T h e s elli n g of e v e n c o nsi d er a bl e 

s h ar es is n ot s uffi ci e nt, st a n di n g al o n e, t o i nf er s ci e nt er. ”).  Pl ai ntiffs m a k e n o all e g ati o n c o n c er ni n g 

t h e si z e of t h e I n di vi d u al D ef e n d a nts’ st o c k s al es b ef or e or aft er t h e Cl ass P eri o d, n or d o t h e y 
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i d e ntif y a s us pi ci o us c h a n g e i n tr a di n g a m o u nt d uri n g t h e Cl ass P eri o d —t h e a bs e n c e of t h es e 

all e g ati o ns u n d er mi n es a n i nf er e n c e t h at t h es e s al es w er e a t y pi c al as it is u n cl e ar h o w t h e I n di vi d u al 

D ef e n d a nts’ t y pi c a ll y tr a de d  I n ari st o c k.  S ee, e.g., I n re Tr avel zoo I nc. Sec. Litig., N o. 1 1-C V -5 5 3 1 

( G B D), 2 0 1 3 W L 1 2 8 7 3 4 2, at * 1 0 ( S. D. N. Y. M ar. 2 9, 2 0 1 3) (fi n di n g t h at “ w hil e [ a n i nsi d er]  s ol d 

9 5 % of h er st o c k, Pl ai ntiffs f ail t o a d e q u at el y pl e a d t h at h er s al e w as i n c o nsist e nt wit h h er pri or 

tr a di n g pr a cti c es ”).  Pl ai ntiffs als o d o n ot c o m p ar e t h e s al es t o t h e ti mi n g of a n y misst at e m e nts, a n d 

t h eir o w n all e g ati o ns s u g g est th at t h e I n di vi d u al D ef e n d a nts’ tr a di n g a cti vit y w as  c o nti n u o us d uri n g 

t h e Cl ass P eri o d.  See C C  ¶ 1 5 3 ( “ Wit hi n t h e first f e w d a ys of t h e Cl ass P eri o d, Hill, H off m a n, a n d 

H y k es s ol d t e ns of t h o us a n ds of s h ar es a n d c o nti n u e d t o d o s o t hr o u g h o ut t h e r e m ai n d er of t h e 

Cl ass P eri o d[.] ”).  

T h at t h e I n di vi d u al D ef e n d a nts’ s al es r es ult e d i n a c oll e cti v e pr ofit of o v er $ 1 5 5. 5 milli o n, 

C C ¶  1 6 0, als o d o es n ot s u p p ort t h e i nf er e n c e t h at t h e I n di vi d u al D ef e n d a nts a ct e d wit h t h e 

n e c ess ar y s ci e nt er .  “ T h o u g h t h e pr o c e e ds of t h e all e g e d st o c k s al es ar e, b y a n y m e as ur e, 

c o nsi d er a bl e, m or e is r e q uir e d i n or d er f or t h es e tr a d es t o gi v e ris e t o a str o n g i nf er e n c e t h at 

[ d ef e n d a nts] a ct e d wit h a n i nt e nt t o d e c ei v e t hr o u g h t h eir p u bli c st at e m e nts d uri n g t h e Class 

P eri o d. ”  L ul ule mo n  Sec. Litig. , 1 4 F. S u p p. 3 d at  5 8 5.  A n d Pl ai ntiffs’ s u g g esti o n t h at t h e I n di vi d u al 

D ef e n d a nts’ pr ofits ar e u n us u al b e c a us e t h e y e x c e e d e a c h  I n di vi d u al D ef e n d a nt’s c o m p e ns ati o n is 

n ot p ers u asi v e.  C C ¶ 1 6 1.  T h e all e g ati o n t h at I n di vi d u al D ef e n d a nts’ pr ofits fr o m t h eir st o c k s al es 

w er e m or e t h a n t h e  dir e ct c o m p e ns ati o n t h e y r e c ei v e d fr o m I n ari is n ot a n i n di c ati o n of fr a u d.  “It is 

n ot u n us u al f or a n e x e c uti v e t o s ell st o c k f or pr ofits t h at e x c e e d his c o m p e ns ati o n; it is i n f a ct t y pi c al 

f or e x e c uti v es t o b e p ai d i n t his w a y. ”  Wyc he v. A dv a nce d Dr ai n age Sys ., I nc., N o. 1 5 -C V -5 9 5 5 ( K P F),  

2 0 1 7 W L 9 7 1 8 0 5, at * 1 3  ( S. D. N. Y. M ar. 1 0, 2 0 1 7) ( citi n g Acito , 4 7 F. 3 d at 5 4 ( n oti n g t h at if s ci e nt er 

c o ul d b e pl e a d e d o n t h e b asis of i n c e nti v e c o m p e ns ati o n, “ virt u all y e v er y c o m p a n y i n t h e U nit e d 

St at es t h at e x p eri e n c es a d o w nt ur n i n st o c k pri c e c o ul d b e f or c e d t o d ef e n d s e c uriti es fr a u d 
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a cti o ns ”)),  aff’ d , 7 1 0 F. A p p’ x 4 7 1 ( 2 d Cir. 2 0 1 7) (s u m m ar y or d er). 

3.  Pl ai ntiff s F ail t o All e g e F a ct s Gi vi n g Ri s e t o Str o n g  I nf er e n c e  of 
C o n s ci o u s Mi s b e h a vi or or R e c kl e s s n e s s  

Pl ai ntiffs’ r e m ai ni n g s ci e nt er-r el at e d all e g ati o ns als o f ail t o r ais e a str o n g i nf er e n c e of 

s ci e nt er.  As a n alt er n ati v e t o pl e a di n g t h at D ef e n d a nts h a d “ a m oti v e a n d o p p ort u nit y t o c o m mit 

fr a u d, ” Pl ai ntiffs m a y a d e q u at el y pl e a d s ci e nt er b y “ all e gi n g f a cts t h at c o nstit ut e str o n g 

cir c u mst a nti al e vi d e n c e of c o ns ci o us mis b e h a vi or or r e c kl ess n ess. ”  Acito , 4 7 F. 3 d at 5 2.  H a vi n g 

f ail e d t o a d e q u at el y pl e a d m oti v e, h o w e v er, “t h e str e n gt h of [ Pl ai ntiffs’] cir c u mst a nti al all e g ati o ns 

m ust b e c orr es p o n di n gl y gr e at er. ”  K al nit , 2 6 4 F. 3 d at 1 4 2.  Pl ai ntiffs a g ai n f ail t o pl e a d wit h 

p arti c ul arit y t h eir s ci e nt er all e g ati o ns a n d t h us f ail t o a d e q u at el y pl e a d t h at t h e I n di vi d u al D ef e n d a nts 

w er e a w ar e of or r e c kl essl y disr e g ar d e d t h e e xist e n c e of t h e all e g e d ki c k b a c k s c h e m e.  

“ S e c uriti es fr a u d cl ai ms t y pi c all y h a v e s uffi c e d t o st at e a cl ai m b as e d o n r e c kl ess n ess w h e n 

t h e y h a v e s p e cifi c all y all e g e d d ef e n d a nts’ k n o wl e d g e of f a cts or a c c ess t o i nf or m ati o n c o ntr a di cti n g 

t h eir p u bli c st at e m e nts. ”  Nov a k , 2 1 6 F. 3 d at  3 0 8.  W h e n “ pl ai ntiffs c o nt e n d t h at d ef e n d a nts h a d 

a c c ess t o c o ntr ar y f a cts, t h e y m ust s p e cifi c all y i d e ntif y t h e r e p orts or st at e m e nts c o nt ai ni n g t his 

i nf or m ati o n. ”  I d. at 3 0 9.  

Pl ai ntiffs’  pri n ci p al s ci e nt er all e g ati o ns t h at F E -1 a n d F E - 1’s s u p er vis or “ p ers o n all y 

i nf or m e d D ef e n d a nt H y k es i n t h e f all of 2 0 2 2 t h at t h e y w er e u n c o mf ort a bl e wit h t h e ki c k b a c k 

s c h e m e, ” C C ¶ 6 0, a n d t h at t h e s c h e m e “ vi ol at e d et hi c al a n d l e g al st a n d ar ds, ” i d. ¶ 1 4 2, l a c k t h e 

r e q uir e d p arti c ul arit y.  N ot a bl y, P l ai ntiffs d o n ot all e g e w h at F E-1 or F E -1’s s u p er vis or a ct u all y t ol d 

Mr. H y k es:  w h at pr a cti c es, p h ysi ci a ns, e v e nts, or p a y m e nts t h e y d es cri b e d  t o hi m, or w h at f a cts t h e y 

c o n v e y e d t h at w o ul d h a v e s h o w n Mr. H y k es t h at I n ari w as off eri n g r e m u n er ati o n t o H C Ps  t o 

i n d u c e p ur c h as es.  T h e all e g ati o ns i n t h e C o ns oli d at e d C o m pl ai nt o nl y s h o w t h at Mr. H y k es w as 

a w ar e t h at F E - 1 a n d t h e s u p er vis or w er e u n c o mf ort a bl e wit h c o n d u ct t h at t h e y b eli e v e d w as 

u n et hi c al or u nl a wf ul.  B ut t h at a w ar e n ess, o n its o w n, d o es n ot s u p p ort a n i nf er e n c e t h at Mr. H y k es 
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h a d “i nf or m ati o n c o ntr a di cti n g [ his] p u bli c st at e m e nts. ”  Nov a k , 2 1 6 F. 3 d at  3 0 8.   T h e C o ns oli d at e d 

C o m pl ai nt’s d es cri pti o n of t h e c o n v ers ati o n b et w e e n F E- 1, F E - 1’s s u p er vis or, a n d Mr. H y k es is t o o 

v a g u e t o s h o w t h at Mr. H y k es l e ar n e d, or w as alr e a d y a w ar e of, a c o m p a n y -wi d e s c h e m e t o p a y 

pr o vi d ers i n e x c h a n g e f or r ef err als of I n ari pr o d u cts.  See I n re Alsto m S A, 4 0 6 F. S u p p. 2 d 4 3 3, 4 7 2 

( S. D. N. Y. 2 0 0 5) (fi n di n g t h at all e g ati o ns of s ci e nt er w er e “t o o v a g u e ” b e c a us e t h e y f ail e d t o all e g e 

“t h e e xt e nt of t h e c o n v ers ati o n ” all e g e dl y c o m m u ni c ati n g i nf or m ati o n c o ntr a di cti n g t h e d ef e n d a nt’s 

p u bli c st at e m e nts) ; S mit h , 1 7 7 F. 4t h at 4 1 3 (wit n ess a c c o u nt t h at st or e m a n a g ers t ol d C E O a b o ut 

i n v e nt or y pr o bl e ms at t h eir st or es “ mi g ht s u p p ort i nf er e n c e t h at D ef e n d a nts k n e w t h at c ert ai n 

st or es w er e h a vi n g i n v e nt or y pr o bl e ms, b ut n ot t h at [ C o m p a n y] w as f alt eri n g n ati o n wi d e. ” ).   

T h e all e g ati o ns t h at F E -1 s u p er vis or w as “fir e d d a ys l at er ” a n d r e pl a c e d b y s o m e o n e w h o 

t ol d F E-1 t o “i g n or e t h e ki c k b a c k s c h e m e ” a n d t h at F E - 1 “ di d n ot k n o w t h e r ul es, ” d o es n ot fill t h e 

g a p.  C C ¶ 6 0.  T h e C o ns oli d at e d C o m pl ai nt d o es n ot all e g e w h o t er mi n at e d t h e s u p er vis or, w h y, or 

t h at Mr. H y k es h a d a n y r ol e i n t h at d e cisi o n.  T h er e is als o n o all e g ati o n t h at Mr. H y k es i nstr u ct e d 

t h e s u p er vis or’s r e pl a c e m e nt t o t ell F E -1 t o “i g n or e t h e ki c k b a c k s c h e m e. ”  T h e all e g ati o ns t h at 

F E -1’s l at er -c o m m u ni c at e d c o n c er ns w er e r el a y e d t o Mr. H y k es a n d “ dis c uss e d ” at m e eti n gs wit h 

e x e c uti v es, i d., d o n ot d es cri b e h o w F E- 1 k n e w a b o ut t h os e m e eti n gs or w h at w as dis c uss e d d uri n g 

t h e m, n or d o t h e y d es cri b e w h at c o n c er ns w er e r ais e d t o t h e s u p er vis or, w h e n, or w h at w as r el a y e d 

t o Mr. H y k es.  

T h e all e g ati o n t h at Mr. H y k es a n d ot h er e x e c uti v es “ p ers o n all y p arti ci p at e d ” i n t h e s c h e m e 

“ b y fl yi n g t o a n d p arti ci p ati n g i n p h ysi ci a n e v e nts a n d di n n ers, ” C C ¶ 6 0, als o d o es n ot gi v e ris e t o a 

str o n g i nf er e n c e of s ci e nt er.  Att e n di n g p h ysi ci a n e v e nts a n d di n n ers is n ot u nl a wf ul, a n d t h e 

C o ns oli d at e d C o m pl ai nt d o es n ot i d e ntif y a n y e v e nt Mr. H y k es att e n d e d, w h e n it o c c urr e d, or w h at 

m a d e it a n u nl a wf ul i n d u c e m e nt r at h er t h a n a l e gi ti m at e e v e nt.  See C a m b ur n , 1 2 4 F. 4t h at 1 3 9.  

Pl ai ntiffs’ r eli a n c e o n d e cisi o ns i n w hi c h e x e c uti v es w er e dir e ctl y i n v ol v e d i n a n a d e q u at el y pl e a d e d 

Case 1:24-cv-03686-GHW-JW     Document 81     Filed 09/22/26     Page 43 of 48



4 4  

bri b er y or pri c e -fi xi n g s c h e m e, see O p p’ n at 2 0, is t h er ef or e mis pl a c e d.  

T h e ti mi n g of F E- 1’s all e g ati o ns als o li mits t h eir si g nifi c a n c e.  F E- 1 di d n ot j oi n I n ari u ntil 

M a y 2 0 2 2, a n d F E -1’s all e g e d c o n v ers ati o n wit h Mr. H y k es o c c urr e d i n t h e f all of 2 0 2 2.  C C ¶ ¶ 5 9 –

6 0.  E v e n if t h at c o n v ers ati o n h a d p ut Mr. H y k es o n n oti c e of f a cts c o ntr a di cti n g I n ari’s p u bli c 

st at e m e nts, it c o ul d n ot s h o w t h at Mr. H y k es a ct e d wit h s ci e nt er w h e n m a ki n g t h e m a n y c h all e n g e d 

st at e m e nts b ef or e t h e f all of 2 0 2 2.  See I n re A p p H arvest Sec. Litig. , 6 8 4 F. S u p p. 3 d 2 0 1, 2 4 8– 4 9 

( S. D. N. Y. 2 0 2 3) (fi n di n g a str o n g i nf er e n c e of s ci e nt er o nl y as t o st at e m e nts m a d e o n or aft er t h e 

d at e b y w hi c h d ef e n d a nts w er e all e g e d t o h a v e r e c ei v e d c o ntr a di ct or y i nf or m ati o n).  

T h e C o ns oli d at e d C o m pl ai nt all e g es e v e n l ess as t o D ef e n d a nts H off m a n a n d Hill.  It d o es 

n ot all e g e t h at eit h er of t h e m r e c ei v e d a n y i nf or m ati o n r e g ar di n g i m pr o p er p a y m e nts, att e n d e d a n y 

all e g e dl y i m pr o p er e v e nt, or c o m m u ni c at e d wit h a n y F E r e g ar di n g t h e a ll e g e d s c h e m e.  Pl ai ntiffs 

i nst e a d r el y o n t h eir p ositi o ns at I n ari, t h eir i n d ustr y e x p eri e n c e, a n d t h e i m p ort a n c e of r el ati o ns hi ps 

wit h h e alt h c ar e pr o vi d ers t o I n ari’s b usi n ess.  C C ¶ ¶ 1 4 3 – 4 8, 1 6 4 – 6 6.  B ut  “[ c] o urts i n t his Cir c uit 

h a v e l o n g h el d t h at a c c us ati o ns f o u n d e d o n n ot hi n g m or e t h a n a d ef e n d a nt’s c or p or at e p ositi o n ar e 

e ntitl e d t o n o w ei g ht. ”  Pl u m ber s & Ste a mfitters Loc. 7 7 3 Pe nsio n F u n d v. C a n a di a n I m peri al B a n k of Co m. , 

6 9 4 F. S u p p. 2 d 2 8 7, 3 0 0 ( S. D. N. Y. 2 0 1 0).  T h e ar g u m e nt “t h at hi g h -l e v el e x e c uti v es w h o ar e 

i n v ol v e d i n a k e y u n d ert a ki n g w o ul d n e c ess aril y k n o w ” a b o ut t h e all e g e d mis c o n d u ct “is c o n cl us or y 

a n d i ns uffi ci e nt u n d er t h e r el e v a nt pl e a di n g st a n d ar d. ”  N a n d k u m ar v. Astr a Ze nec a P L C , N o. 2 2-C V -

2 7 0 4, 2 0 2 3 W L 3 4 7 7 1 6 4, at * 4 ( 2 d Cir. M a y 1 6, 2 0 2 3)  (s u m m ar y or d er).  A n d Pl ai ntiffs m a y n ot r el y 

o n all e g ati o ns dir e ct e d at D ef e n d a nt H y k es t o pl e a d t h e s ci e nt er of D ef e n d a nts H off m a n or Hill.  

See I n re D D A V P  Direct P urc h aser A ntitr ust Litig. , 5 8 5 F. 3 d 6 7 7, 6 9 5  ( 2 d Cir. 2 0 0 9).1 3   

 
1 3  T h e I n di vi d u al D ef e n d a nts’ c o m p e ns ati o n d o es n ot s u p p ort a n i nf er e n c e of s ci e nt er.  C C ¶ ¶ 1 6 7 – 1 7 0.  “[ B] o n us es 
b as e d o n c or p or at e e ar ni n gs a n d hi g h er st o c k pri c es d o[] n ot str e n gt h e n t h e i nf er e n c e of fr a u d ul e nt i nt e nt ” u nl ess t h e 
pl ai ntiff c a n s h o w a “ dir e ct li n k b et w e e n t h e c o m p e ns ati o n p a c k a g e a n d t h e fr a u d ul e nt st at e m e nts, ” w hi c h Pl ai ntiffs f ail 
t o d o h er e.  E C A, Loc. 1 3 4 I B E W , 5 5 3 F. 3 d at 2 0 1; see also I n re S kec hers U S A, I nc. Sec. Litig., 4 4 4 F. S u p p. 3 d 4 9 8, 5 2 6 
( S. D. N. Y. 2 0 2 0) ( “ S e c o n d Cir c uit’s c as e l a w . . . cl e arl y pr o vi d es t h at a n i n c e nti v e-b as e d c o m p e ns ati o n s yst e m is 
g e n er all y i ns uffi ci e nt t o s u p p ort a str o n g i nf er e n c e of s ci e nt er. ”).  
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Pl ai ntiffs’ i n v o c ati o n of t h e c or e o p er ati o ns d o ctri n e, O p p’ n at 2 9 – 3 0, d o es n ot c h a n g e t h e 

r es ult.  E v e n w h er e it r e m ai ns vi a bl e, c or e o p er ati o ns all e g ati o ns ar e “s u p pl e m e nt ar y ” a n d “ n ot 

i n d e p e n d e ntl y s uffi ci e nt m e a ns t o pl e a d s ci e nt er. ”  I n re A p p H arvest  Sec. Litig. , 6 8 4 F. S u p p. 3 d at 2 4 6 

( q u oti n g S ar af v. E bi x, I nc. , 6 3 2 F. S u p p. 3 d 3 8 9, 3 9 8 ( S. D. N. Y. 2 0 2 2)).  “ B e c a us e Pl ai ntiff[s’] ot h er 

all e g ati o ns f all f ar s h ort of s u p p orti n g a c o m p elli n g i nf er e n c e of s ci e nt er . . . Pl ai ntiff[s’] c or e 

o p er ati o ns all e g ati o ns d o n ot fill t h e g a p. ”  I d.  

C o nsi d eri n g all t h e all e g ati o ns t o g et h er, t h e C o urt c o n cl u d es t h at t h e i nf er e n c e of s ci e nt er is 

n ot “ at l e ast as c o m p elli n g as a n y o p p osi n g i nf er e n c e. ”  Tell a bs , 5 5 1 U. S. at 3 2 4.  Pl ai ntiffs all e g e t h at 

I n ari i n v est e d h e a vil y i n tr ai ni n g a n d i n its s al esf or c e, p u bli cl y r e p ort e d its p a y m e nts t o p h ysi ci a ns, 

m ai nt ai n e d a c o m pli a n c e pr o gr a m, a n d dis cl os e d t h e r e g ul at or y ris ks ass o ci at e d wit h its b usi n ess.  

C C ¶ ¶  3 2 – 3 4, 4 8 – 5 3, 5 7, 6 7 – 7 5.  T h e m or e c o m p elli n g i nf er e n c e fr o m t h e all e g ati o ns i n t h e 

C o ns oli d at e d C o m pl ai nt is t h at D ef e n d a nts b eli e v e d I n ari’s s al es a n d e d u c ati o n pr a cti c es w er e 

p er missi bl e u n d er t h e m a n y r e g ul ati o ns t h e y w er e s u bj e ct t o, b ut t h at s o m e e m pl o y e es dis a gr e e d, n ot 

t h at t h e D ef e n d a nts w er e k n o wi n gl y or r e c kl essl y c o n c e ali n g a n u nl a wf ul ki c k b a c k s c h e m e.  T h e f a ct 

t h at t h e D OJ l at er o p e n e d a n i n v esti g ati o n d o es n ot m a k e t h e c o m p eti n g i nf er e n c e of fr a u d ul e nt 

i nt e nt m or e c o m p elli n g.  

Pl ai ntiffs h a v e n ot a d e q u at el y pl e a d e d c or p or at e s ci e nt er as t o I n ari.  Pl e a di n g c or p or at e 

s ci e nt er r e q uir es “ a str o n g i nf er e n c e t h at s o m e o n e w h os e i nt e nt c o ul d b e i m p ut e d t o t h e 

c or p or ati o n a ct e d wit h t h e r e q uisit e s ci e nt er. ”  J ac kso n v. A ber n at hy, 9 6 0 F. 3 d 9 4, 9 8 ( 2 d Cir. 2 0 2 0) 

( q u oti n g Te a msters Loc. 4 4 5 Freig ht Div. Pe nsio n F u n d v. Dy ne x C a p . I nc., 5 3 1 F. 3 d 1 9 0, 1 9 5 ( 2 d Cir. 

2 0 0 8)).  “[ M] ost c o urts l o o k t o t h e dis cr et e r ol es pl a y e d b y t h e c or p or at e a ct ors w h o ar e c o n n e ct e d 

t o t h e all e g e d misr e pr es e nt ati o n t o d et er mi n e w hi c h (if a n y) f all wit hi n t h e l o c us of a c o m p a n y’s 

s ci e nt er. ”  I d.  “[ T] h e m ost str ai g htf or w ar d w a y t o r ais e a str o n g i nf er e n c e of c or p or at e s ci e nt er is t o 

i m p ut e it fr o m a n i n di vi d u al d ef e n d a nt w h o m a d e t h e c h all e n g e d misst at e m e nt. ”  I d.  “ T h e s ci e nt er 
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of t h e ot h er offi c ers or dir e ct ors w h o w er e i n v ol v e d i n t h e diss e mi n ati o n of t h e fr a u d m a y als o b e 

i m p ut e d t o t h e c or p or ati o n, e v e n if t h e y t h e ms el v es w er e n ot t h e a ct u al s p e a k er. ”  I d.  Be c a us e t h e 

C o ns oli d at e d C o m pl ai nt f ails t o all e g e s ci e nt er as t o a n y  I n di vi d u al D ef e n d a nt a n d  i d e ntifi es n o 

ot h er I n ari offi c er w h os e st at e of mi n d c o ul d b e i m p ut e d t o t h e C o m p a n y, t h e c o m pl ai nt h as n ot 

a d e q u at el y pl e a d e d c or p or at e s ci e nt er .  Loreley Fi n. (Jersey) No. 3 Lt d. v. Wells F argo Sec., L L C, 7 9 7 F. 3 d 

1 6 0, 1 7 7 ( 2 d Cir. 2 0 1 5).  

C.  S C H E M E L I A B I L I T Y  

T h e C o ns oli d at e d C o m pl ai nt d o es n ot a d e q u at el y pl e a d a cl ai m f or vi ol ati o n of R ul e 1 0 b- 5, 

b e c a us e it d o es n ot a d e q u at el y pl e a d t h e el e m e nts of a cl ai m u n d er R ul e 1 0 b -5( a).  

“ T o m ai nt ai n a 1 0 b -5( a) or ( c) cl ai m, a pl ai ntiff m ust s p e cif y ‘ w h at d e c e pti v e or m a ni p ul ati v e 

a cts w er e p erf or m e d, w hi c h d ef e n d a nts p erf or m e d t h e m, w h e n t h e a cts w er e p erf or m e d, a n d t h e 

eff e ct t h e s c h e m e h a d o n i n v est ors i n t h e s e c uriti es at iss u e.’ ”  D a ns ke B a n k , 1 1 F. 4t h at 1 0 5 ( q u oti n g 

I n re P ar m al at Sec. Litig., 3 8 3 F. S u p p. 2 d 6 1 6, 6 2 2 ( S. D. N. Y. 2 0 0 5)).  “ A ‘ m a ni p ul ati v e or d e c e pti v e 

[a ct ]’ is ‘s o m e a ct t h at gi v es t h e vi cti m a f als e i m pr essi o n.’ ”  Sec. & E xc h. Co m m’ n v. Co ntr ari a n Press , 

L L C, N o. 1 6 -C V -6 9 6 4 ( V S B), 2 0 1 9 W L 1 1 7 2 2 6 8, at * 4 ( S. D. N. Y. M ar. 1 3, 2 0 1 9) ( q u oti n g U nite d 

St ates v. Fi n nerty , 5 3 3 F. 3 d 1 4 3, 1 4 8 ( 2 d Cir. 2 0 0 8)) ( alt er ati o ns o mitt e d).  “[ M]isst at e m e nts a n d 

o missi o ns c a n f or m p art of a s c h e m e li a bilit y cl ai m, b ut a n a cti o n a bl e s c h e m e li a bilit y cl ai m als o 

r e q uir es s o m et hi n g b e y o n d misst at e m e nts a n d o missi o ns. ”  Sec. & E xc h. Co m m’ n  v. Rio Ti nto  plc , 4 1 

F. 4t h 4 7, 4 9 ( 2 d Cir. 2 0 2 2).  “ B e c a us e s c h e m e cl ai ms s o u n d i n fr a u d, t h e y ar e s u bj e ct t o t h e 

h ei g ht e n e d pl e a di n g r e q uir e m e nts of F e d er al R ul e of Ci vil Pr o c e d ur e 9( b). ”  D a ns ke B a n k , 1 1 F. 4t h 

at 1 0 5.   

Pl ai ntiffs’ c o nt e nti o n t h at t h e ki c k b a c k p a y m e nts t h e ms el v es ar e t h e d e c e pti v e c o n d u ct 

u n d erl yi n g t h eir s c h e m e cl ai m, O p p’ n at 3 2 – 3 4, d o es n ot e x pl ai n h o w p a y m e nts t o h e alt h c ar e 

pr o vi d ers g a v e i n v est ors a “f als e i m pr essi o n ” a p art fr o m t h e c h all e n g e d st at e m e nts.  Co ntr ari a n Press , 
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2 0 1 9 W L 1 1 7 2 2 6 8, at * 4 ( q u oti n g Fi n nerty , 53 3 F. 3 d at 1 4 8).  I n a n y e v e nt, Pl ai ntiffs’ s c h e m e cl ai m 

f ails f or t h e s a m e r e as o ns as t h eir misst at e m e nt cl ai m.  S c h e m e cl ai ms ar e s u bj e ct t o R ul e 9( b), w hi c h 

r e q uir es pl ai ntiffs t o s p e cif y “ w h at d e c e pti v e or m a ni p ul ati v e a cts w er e p erf or m e d, w hi c h d ef e n d a nts 

p erf or m e d t h e m, w h e n t h e a cts w er e p erf or m e d, a n d t h e eff e ct t h e s c h e m e h a d o n i n v est ors i n t h e 

s e c uriti es at iss u e. ”  D a ns ke B a n k , 1 1 F. 4t h at 1 0 5 (i nt er n al q u ot ati o ns a n d cit ati o n s o mitt e d) .  As 

e x pl ai n e d a b o v e, Pl ai ntiffs h a v e n ot a d e q u at el y pl e a d e d t h e all e g e d ki c k b a c k s c h e m e wit h t h at 

p arti c ul arit y, a n d t h e y h a v e n ot pl e a d e d f a cts gi vi n g ris e t o a str o n g i nf er e n c e t h at a n y D ef e n d a nt 

a ct e d wit h s ci e nt er.  

D.  S E C T I O N S 2 0( a) A N D 2 0 A  

B e c a us e Pl ai ntiffs h a v e n ot a d e q u at el y pl e a d e d a pri m ar y vi ol ati o n of S e cti o n 1 0( b), t h eir 

c o ntr ol- p ers o n cl ai m u n d er S e cti o n 2 0( a) a n d t h eir i nsi d er- tr a di n g cl ai m u n d er S e cti o n 2 0 A, e a c h of 

w hi c h r e q uir es a pr e di c at e vi ol ati o n of t h e E x c h a n g e A ct, m ust al s o b e dis miss e d.  See 1 5 U. S. C. 

§ §  7 8t( a), 7 8t -1( a); City of Cor al S pri ngs , 5 6 5 F. S u p p. 3 d at 4 9 1 ( dis missi n g S e cti o n 2 0( a) a n d 2 0 A 

cl ai ms w h er e pl ai ntiffs f ail e d t o st at e a cl ai m u n d er S e cti o n 1 0( b)).  

V.  L E A V E T O A M E N D  

D ef e n d a nts’ m oti o n t o dis miss is gr a nt e d wit h l e a v e t o a m e n d as d es cri b e d b el o w.  U n d er 

F e d er al R ul e of Ci vil Pr o c e d ur e 1 5( a)( 2), “[t] h e c o urt s h o ul d fr e el y gi v e l e a v e [t o a m e n d] w h e n 

j usti c e s o r e q uir es. ”  F e d. R. Ci v. P. 1 5( a)( 2).  H o w e v er, l e a v e m a y b e d e ni e d “f or g o o d r e as o n, 

i n cl u di n g f utilit y, b a d f ait h, u n d u e d el a y, or u n d u e pr ej u di c e t o t h e o p p osi n g p art y. ”  Tec h no M ari ne 

S A v. Gift ports, I nc. , 7 5 8 F. 3 d 4 9 3, 5 0 5 ( 2 d Cir. 2 0 1 4) ( q u oti n g Mc C art hy v. D u n & Br a dstreet Cor p. , 4 8 2 

F. 3 d 1 8 4, 2 0 0 ( 2 d Cir. 2 0 0 7)).   

Pl ai ntiffs h a v e f ail e d t o a d e q u at el y pl e a d t h at I n ari m a d e i m pr o p er p a y m e nts i n vi ol ati o n of 

t h e A nti-Ki c k b a c k St at ut e a n d h a v e f ail e d t o a d e q u at el y pl e a d t h at D ef e n d a nts m a d e a cti o n a bl e 

misst at e m e nts or o missi o ns wit h t h e r e q uisit e s ci e nt er.  Pl ai ntiffs h a v e r e q u est e d l e a v e t o a m e n d, 
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O p p’ n at 3 4 – 3 5, a n d t his is t h e first o pi ni o n a d dr essi n g t h e s uffi ci e n c y of t h eir all e g ati o ns.  T h e 

C o urt c a n n ot c o n cl u d e t h at a m e n d m e nt w o ul d n ot c ur e t h es e d efi ci e n ci es i n t h e C o ns oli d at e d 

C o m pl ai nt.  See Loreley  Fi n ., 7 9 7 F. 3 d at  1 9 0 – 9 1.  T h e C o urt t h er ef or e gr a nts Pl ai ntiffs l e a v e t o fil e a n 

a m e n d e d c o m pl ai nt s ol el y t o c ur e t h e d efi ci e n ci es i d e ntifi e d  a b o v e.  

V I.  C O N C L U S I O N  

F or t h e f or e g oi n g r e as o ns, D ef e n d a nts’ m oti o n t o dis miss is G R A N T E D .  Pl ai ntiffs m a y fil e 

a n a m e n d e d c o m pl ai nt n o l at er t h a n 3 0 d a ys fr o m t h e d at e of t his or d er.  T h e Cl er k of C o urt is 

dir e ct e d t o t er mi n at e t h e m oti o n p e n di n g at D kt N o. 7 3.  

S O O R D E R E D.  

D at e d:  S e pt e m b er 2 2, 2 0 2 6  
          N e w Y or k, N e w Y or k       _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

        G R E G O R Y H. W O O D S  
        U nit e d St at es Distri ct J u d g e   
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