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SEC official tries to dispel what he believes are myths surrounding the controversial proposals in order to
encourage a more constructive dialogue on fixing the proxy system.

The SEC’s proxy modernization agenda is not driven by corporate lobbyists, nor is the agency seeking to
suppress shareholder votes through its proxy rule proposals, according to SEC Commissioner Elad Roisman. In
remarks at the Catholic University Columbia School of Law, he addressed these and six other perceived myths
that he found in the criticisms leveled at the SEC’s proxy proposals.

Roisman believes that the modernization of the proxy rules, which has been under discussion since the 1950s,
is both necessary and long overdue. He noted that the reaction to the November proposals has come quickly,
with the SEC being accused of "serving as a shill for corporate interests, suppressing shareholder votes, and
sheltering CEOs of big corporations from accountability" even before it voted on the proposals. He set out to
address some of the criticism both to clarify his own views and to help eliminate the "atmosphere of negativity"
that could dissuade interested parties from offering valuable comments on the proposals.

Lobbying. On the claim that the proxy modernization agenda is driven by the lobbying efforts of corporate
interests, Roisman stated bluntly that the Commission does not act at the behest of lobbyists. He said that
the Commission received input from many market participants and that the proposals do not reflect wholesale
acceptance of any particular market participant’s ideas for reform. In his view, the proposals serve the interests
of all market participants through a combination of policy and pragmatic questions about how the current rules
can be improved.

Prohibitively expensive. Roisman also addressed the claim that the SEC is making it prohibitively expensive
for retail investors to submit shareholder proposals by raising the minimum ownership requirement from $2,000
to $25,000. Roisman believes this argument is misleading because it omits the element of time contained in the
proposal. The intent of the proposed changes to submission thresholds is not to exclude smaller retail investors,
he said, but to ensure that those submitting proposals have demonstrated more than a short-term interest in a
company.

For those who hold $2,000 worth of shares in a company, Roisman continued, the proposal would not raise the
monetary threshold, but would just require that the investor hold this amount of stock for longer—three years
instead of one year—before submitting a proposal. He believes investors would want the money they have
invested in a company to be spent those who have a demonstrated interest in the company’s continued success.

In his view, many proposals today come from a small fraction of shareholders, some of whom are using this
system to promote their own social or political agenda without any regard for the specific company funding the
ballot. Roisman said he would like to close the loophole that permits certain proponents to broadcast their views
through the proxy process while imposing costs on all other shareholders.

CEO spending. As for the claim that the SEC is making it easier for CEOs to spend shareholder money,
Roisman replied that neither of the Commission’s proposals reallocates any money. In particular, he argued, the
shareholder proposal rule amendments are designed to preserve company money. Changing the resubmission
thresholds would curb the ability of a small subset of shareholders to spend the money of other shareholders in
furtherance of causes other shareholders do not support, he stated.
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Suing proxy advisers. The SEC also has heard the argument that under the proposed rules, CEOs could
now sue proxy voting advisers if they criticize the company. Roisman said that this is wrong for a few reasons,
including that the standard of Rule 14a-9 liability is "materially false or misleading," not "I don’t like it." Any cause
of action against a proxy voting advice business under Rule 14a-9 would have to be based on more than a
company’s dissatisfaction with any particular recommendation, he said.

Proxy advisers’ recommendations are held to the same standard as solicitations from companies, activist
investors, or anyone else who is soliciting proxies, Roisman noted. None of those entities may make any
statement which is false or misleading with respect to any material fact, or which omits to state any material
fact necessary in order to make the statements therein not false or misleading. He said that he sees no reason
why proxy voting advice businesses should be treated differently from every other soliciting party. To those who
vehemently oppose that view, he asked why would the SEC want investors making voting decisions based on
advice that is false or misleading with respect to a material fact, and why would it grant someone a license to
make such statements without liability?

Proxy advisers’ independence. Roisman discussed the claim that by allowing companies to review proxy
advisers’ solicitations before publication, it will compromise the independence of the advisers. He said that the
Rule 14a-2(b) proposal has been modeled after current market practices, adding that ISS and Glass-Lewis
currently offer opportunities for certain issuers to engage with them and respond to their final voting advice.
These practices were not driven by regulatory requirements, Roisman noted, but by the firms’ own impetus.
The proposal simply aims to make sure that they are available to all issuers and other soliciting parties, such as
activist investors in a proxy contest, and in a more timely manner, he said.

In his opinion, the proposal could offer investors the opportunity to make more informed decisions when they
vote. They would have access to the voting advice and the soliciting party’s perspective for ready consideration,
he said, and to the extent an issuer or other soliciting party believes the firm’s voting advice contains errors or
methodological biases, it would have a time and place to note that in a way that voting advice business clients
can more easily access than they can today.

Roisman pointed out that the proposal was careful to preserve the boundaries between proxy voting advice
businesses and the companies they review. The proposal made clear that voting advice businesses would not
have to make any changes to their reports in response to the companies’ feedback, he noted. The proxy adviser
would only be required to include a hyperlink in its report to the company’s response statement, rather than
including such content in the report itself. In this way, Roisman said, the proposal seeks to maintain separation
between the perspectives of the proxy voting advice businesses and companies.

Social arbitrage. Roisman went on to describe a particular concern he has about the independence of proxy
voting advice businesses, which is the practice he has heard referred to as "social arbitrage." He said that he has
been told that everything in proxy voting advice business reports is in there because certain asset managers get
together and decide, for instance, that they do not like a particular member of a company’s board of directors.
They then instruct the proxy voting advice business to recommend a vote against the director. This is a way for
an asset manager to vote against a company, while maintaining its relationship with management so that it can
sell products to that company such as providing 401(k) services.

Roisman said that he finds this kind of coordinated effort troubling, and he worries that a proxy voting advice
business might base its general proxy voting advice to all its clients on the preferences of a select group of
clients. In his view, this type of conflict should be disclosed to all consumers of proxy advisory reports, and it
could present a potential Section 13D violation.

Roisman concluded by stating that his intent was not to argue that the SEC’s proposed proxy rules are perfect,
but just to encourage constructive feedback on them. People have questioned certain aspects of the proposals,
and he is open to changing his mind on anything the Commission has proposed, he said.
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