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CFTC Commissioner Stump discussed digital assets, climate change, ESG, event contracts, and retail interest in
derivates markets at FIA Expo 2021.

Commissioner Dawn Stump delivered her keynote address at FIA Expo 2021 in Chicago, discussing crypto
and digital assets, climate change and carbon markets, ESG, event contracts, and retail interest in derivatives
markets. Commissioner Stump pointed out that three topics that the public most often has questions on are
crypto and digital assets, climate change and capital markets, and ESG. The two topics that Commissioner
Stump has discussed the most with former Commissioner Dan Berkovitz have been event contracts and retail
interest in derivatives markets.

Crypto and digital assets. Stump is aware that the public is confused by the application of each regulator’s
current regulatory regime. One example of where regulators owe the marketplace clarity is with respect to the
persistent tendency to draw a distinction between commodities and securities. Stump stressed that the CFTC
does not regulate commodities, but unfortunately, many participants have been misinformed. Stump wants to
be very clear that the CFTC regulates derivatives, being specifically charged by Congress to regulate futures
and swaps, many of which have commodities as their underlying assets, but the CFTC does not regulate the
underlying commodities themselves.

Additionally, what causes confusion as to the CFTC’s role in the digital asset space is the more expansive
enforcement authority the CFTC has to deter fraud and manipulation in the cash markets. Congress provided the
CFTC with this expanded enforcement authority because fraudulent or manipulative activity in the cash markets
may have an impact on the derivatives markets. Given the confusion that exists, Stump believes the CFTC must
consistently clarify that this broader enforcement authority does not suggest that the CFTC is conducting day-to-
day regulatory oversight in these cash or spot crypto markets.

Climate change and carbon markets. Stump was pleased to see that a recent report from the Financial
Stability Oversight Council (FSOC) recommended the formation of a Climate-related Financial Risk Advisory
Committee to help the FSOC gather information and analysis on climate-related financial risks. Stump hopes this
committee will have balanced representation to include current energy and agricultural producers who are on the
front lines of taking on new risks to balance the demands of environmental improvements, impact investors, and
consumers. Stump believes that is where the CFTC can be of most help in lending its expertise in facilitating risk
management tools. Whether these new risks are driven by government mandates or consumer and investment
demand, derivatives will be used to manage such. The CFTC will regulate the resulting risk management tools
just as it does with respect to risk arising from all other asset classes. In fact, Stump pointed out that the CFTC
already oversees 175 exchange-listed climate-related derivatives products.

ESG—environmental, social, governance factors. Stump addressed the difficult questions that remain in how
to value a company’s ESG standing. Diversity in the context of ESG is an example of the valuation confusion
that exists. Some believe it belongs in the social category and some believe it belongs in the governance
category. The way in which these underlying standards develop will impact the ability to realize well-functioning
derivatives markets in this area.
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Event contracts. Stump stated that while the CEA provides a wide allowance for contracts to be traded on
events that could happen in the future by demonstrating compliance with the statutory core principles and
CFTC regulations, there is additional legal analysis that the CFTC must undertake for event contracts. The
CFTC must answer two additional questions: (1) the CFTC must determine if the contracts involve gaming,
terrorism, assassination, war, unlawful activity; and (2) If the answer is yes, then the CFTC must answer whether
such contracts are contrary to the public interest. If yes again, then the contract cannot be listed. Otherwise, if
the answer to either of these questions is “no,” then the CFTC is tasked to honor the process established by
Congress of reliance on a demonstration of compliance with the core principles and CFTC regulations as the
standard for new contract listings.

Retail interest in derivates markets. Stump also addressed the interest from retail market participants in other
products the CFTC regulates. Stump discussed three recent developments with respect to retail participation: (1)
access—initial demand for many new asset classes is increasingly derived from retail participants (for example,
crypto derivatives); (2) product development—the CFTC has seen the introduction of smaller-sized “micro”
futures on such things as crude oil, as futures exchanges attempt to attract retail traders to their platforms; and
(3) infrastructure—last year, the CFTC granted designated contract market (DCM) designations to several new
futures exchanges whose business models focus on retail traders. These developments demonstrate how the
CFTC’s principles-based approach to compliance with requirements enables the CFTC to be more nimble than
other regulators in permitting innovation to occur. Stump trusts that when conducting rule enforcement reviews,
the CFTC’s market oversight staff will pay close attention to the new retail-focused DCMs to make sure these
exchanges fulfill their legal obligations just as the CFTC does for any market infrastructure provider. At the same
time, Stump is hopeful the CFTC will undertake new initiatives to help assure that retail traders are properly
informed about how the futures markets operate and the degree of risk that such trading inherently entails.
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