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Today, the Commission is considering a proposal to address conflicts of interest that may emerge
when investment advisers and broker-dealers use predictive data analytics or similar techniques to
craft their interactions with investors. | believe that, if adopted, these rules would help protect investors
from conflicts of interest—and require that, regardless of the technology used, firms meet their
obligations not to place their own interests ahead of investors’ interests.

We live in an historic, transformational age with regard to predictive data analytics and the use of
artificial intelligence. Such advances open up significant opportunities for humanity, from healthcare to
science to finance. As we further automate pattern recognition and parts of human intelligence itself,
this can create great efficiencies across the economy.

Today’s predictive data analytics models also provide an increasing ability to make predictions about
each of us as individuals. This growing capability facilitates being able to differentially communicate to
each of us—and do so efficiently at scale. How might we respond to individualized communications or
nudges? How might we respond to individualized product offerings? How might we respond to
individualized pricing? This includes means to optimize for, predict, guide, forecast, or direct investors’
investment decisions.

Such analytics and narrowcasting has the potential benefits of greater financial inclusion and
enhanced user experience.

This also raises the possibilities that conflicts may arise to the extent that advisers or brokers are
optimizing to place their interests ahead of their investors’ interests. If a firm’s optimization function
takes the interest of the firm into consideration as well as the interest of the investor, this can lead to
conflicts of interest. What’s more, such conflicts could manifest efficiently at scale across brokers’ and
advisers’ interactions with their entire investor bases.



Members of the public know some forms of these predictive data analytics well: the flashing button on
your screen, the push notification, the colors, the sounds, the well-engineered subtleties of modern
digital life.

For instance, the streaming apps’ recommender-models long ago figured out I'm a rom-com guy. But
what if finance platforms figured out something else as subtle as some of my color preferences? For
instance, my mom used to dress my identical twin brother, Rob, in red, and me in green. Today, | might
not react as favorably to green prompts. You see, it was a bit Rob-red, Gary-green, but it was a little
overused in my youth.

Ultimately, the math behind these interactions can affect investors. If the robo-adviser or the brokerage
app is using a function... yes, that's math... to optimize for its own interests, and not solely for yours,
therein lies a conflict. Regarding the Rob-red, Gary-green example, are firms communicating with me
in a color other than green because it'll be good for my investment decisions, or because it might
benefit the firm’s revenues, profits, or other interests?

Right now, advisers and brokers have obligations to act in their investors’ best interests. When offering
advice or recommendations, firms are obligated to eliminate or otherwise address any conflicts of
interest and not put their own interests ahead of their investors’ interests.

Similarly, | believe that investors deserve to be protected from predictive data analytics-driven
interactions—whether it's Rob-red, Gary-green, or beyond—that result from conflicts of interests, even
in instances when those interactions may not amount to providing advice or recommendations. Left
unaddressed, | believe that investors exposed to conflicted investor interactions in such instances may
lack the time-tested investor protections our laws and regulations provide.

Thus, today’s proposal would require firms to do a number of things.

First, the rules would require firms to analyze conflicts of interest that may emerge when using
predictive data analytics to interact with investors. Firms would need to identify any such conflicts that
result in an investor interaction that places the firm’s interests ahead of investors’ interests. Firms then
would need to eliminate or neutralize the effects of those conflicts. Building on existing legal standards,
this rule would help ensure that firms using predictive data analytics to interact with investors meet
their obligations not to place their own interests ahead of their investors’ interests.

In addition, the rules would require firms that use this technology for investor interactions to maintain
books and records regarding their compliance with these matters.

Today’s proposal addresses one of the four areas the staff recommended the Commission address in
the staff’'s GameStop report from 2021.[1] Further, we benefitted from public feedback to the
Commission’s 2021 request for comment regarding the use of digital engagement practices and similar
techniques, including predictive data analytics.[2]

These rules would help protect investors from the conflicts of interest associated with the uses of
predictive data analytics.
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