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Public Statements & Remarks

Opening Statement by Chairman Heath P. Tarbert Before Historic Joint SEC-CFTC Open
Meeting

October 22, 2020

It is an honor to be here today at what is a historic moment.  This is the first ever joint open meeting of
the Securities and Exchange Commission (SEC) and Commodity Futures Trading Commission
(CFTC) to vote on a final rule in our shared 45-year history.  Despite the close relationship between
our two agencies and the jurisdictional overlap between certain of the products we regulate, we have
never formally gathered together—in this case virtually—to adopt a joint rule.  I am happy that with
today’s meeting this is no longer the case.  I hope coming together today will bode well for future
relations between our agencies.  I want to thank Chairman Clayton and the rest of the Commissioners
—both at the SEC and the CFTC—for making this joint meeting happen.

Historical Background

Since the 1930s, securities and futures products have been subject to separate regulatory regimes in
the United States.  This is because, at their core, the SEC and the CFTC monitor different markets
with different market participants.  While certain securities markets, such as securities options,
facilitate the transfer of risk, the SEC is primarily focused on capital formation.  By contrast, the CFTC
concentrates its efforts on risk mitigation, with a specific focus on America’s agricultural and energy
producers—the farmers, ranchers, distributors, refineries, and end users of financial products who
traditionally have been the core focus of the CFTC.[1]

Indeed, the unique capital formation role of certain securities markets has informed the manner in
which our two regimes have developed and, in part, explains differences between the regulatory
structures of the SEC and the CFTC.[2]  This distinction is also reflected in our Commissions’
reporting lines to Congress.  While the banking and financial services committees have jurisdiction
over the SEC, the CFTC falls under the jurisdiction of the agriculture committees.  The characteristics
of the markets we regulate go a long way toward explaining how the two agencies are overseen, and
why we sometimes take a different approach to regulation—or at least see regulatory issues through
different lens.

I recognize some critics have maintained that the U.S. financial regulatory system is fragmented,
inefficient, and too often plagued with petty turf battles.[3]  Some have even maintained that the
United States has a “Balkanized structure of financial regulation,”[4] which gives rise to a “crazy-quilt
structure of fragmented authority.”[5]  It is quite true that, in contrast with the United States, many
countries have only one market regulator, not two.[6]  Some countries even have a single consolidated
market and prudential regulator.  And our federalist system in which states have separate authority
over and above the federal government also likely appears bizarre relative to most countries.

However, we must keep in mind that the United States has the biggest, deepest, and most liquid
financial markets in the world.  Accordingly, it is appropriate that we have two market regulators—one,
the SEC, that focuses on capital formation and another, the CFTC, that focuses on risk-mitigating
hedging.  Rather than being a crazy-quilt of fragmented authority, there is a compelling logic to our
regulatory structure.

Importance of Continued Communication and Collaboration
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It is true that in the past there have been instances where our agencies have disagreed over the
characterization of products, for example, whether a particular product is a security or a futures
contract.  This has led, in some cases, to the point of litigation.[7]  It was inevitable that disputes and
friction have arisen, and I expect that will continue to be true in the future.  After all, brothers and
sisters do fight!  Given the complexity of modern financial products, we are often forced to decide, in
the unforgettable words of Judge Easterbrook of the Seventh Circuit Court of Appeals, “whether tetrahedrons
belong in square or round holes.”[8]

Although litigation may have been a way to give market participants clarity on how products are
regulated, our agencies also have a history of cooperation to resolve jurisdictional disputes.  Most notably for
today’s meeting, the SEC and CFTC Chairmen signed the Shad-Johnson Accord in 1981, which provided for
joint jurisdiction over single stock futures and narrow-based stock indices, with broad-based indices remaining
under the CFTC’s exclusive jurisdiction.[9]  The Shad-Johnson Accord was subsequently codified by Congress
through amendments to the CEA and the federal securities laws,[10] and then later revised substantially in the
Commodity Futures Modernization Act of 2000 (“CFMA”).[11]  The CFMA established the structure for joint
regulation by the SEC and CFTC of the trading of U.S. futures on single securities as well as on narrow-based
security indexes.

In the last decade, since the enactment of the Dodd-Frank Wall Street Reform and Consumer Protection
Act (“Dodd-Frank Act”),[12] our agencies have tried hard to work together because we know the
American people are depending on us.  We have held joint roundtables on a variety of topics
important to market participants,[13] and established the Joint CFTC-SEC Advisory Committee on
Emerging Regulatory Issues.[14]  We have also generally consulted and coordinated on the implementation of
Title VII of the Dodd-Frank Act.  In the past year, we have continued the tradition of collaboration,[15] while
taking it to the next level.  Going forward, in those few specific areas with a potential for overlap or
conflict, I believe we should be all the more conscious of our need to work together.  Continued
communication and coordination between the SEC and the CFTC will benefit both agencies as we
confront the opportunities and challenges presented by our evolving markets.

Today, we are going to talk about two topics that are emblematic of the overlapping jurisdiction of our
two agencies and that demonstrate our mutual commitment to regulatory clarity.  These important
issues are right at the intersection of SEC-CFTC jurisdiction: Security Futures Margin and Portfolio
Margining.

Security Futures Margin—Jumpstarting the Market

We are considering whether to adopt rule amendments to align the minimum margin required on
security futures with other similar financial products.  This rule has been in the works for a long time. 
Since the CFMA lifted the ban on trading security futures and established a framework for the joint
regulation of these products by our Commissions, this market has admittedly struggled to develop. 
For those of you who do not know, the market for securities futures has not taken off in the United
States as it has in other jurisdictions, such as Europe.

I am pleased to support this rule because it represents our joint effort to do what we can, under the
current statutory scheme, to make regulation of the security futures market more efficient by adjusting
the margin requirements.  My hope is that the final rule will be the first of a number of steps we can
take to help jumpstart this market.  The goal should be to create a regulatory regime for security
futures that will enable these products to flourish in the United States as they do elsewhere in the
world.

Portfolio Margining Request for Comment
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Today we are also considering whether to publish a request for comment on all aspects of the portfolio
margining of uncleared swaps, non-cleared security-based swaps, and related positions—including on
the merits, benefits, and risks of portfolio margining these types of positions, and on any regulatory,
legal, and operational issues associated with portfolio margining them.  Portfolio margining is of
central importance to market participants who are dually-registered with the SEC and the CFTC and
have customers who hold positions in separate accounts without the ability to cross-margin the
positions.

This request for comment is actually the direct result of efforts by SEC Chairman Clayton and my
predecessor, former CFTC Chairman J. Christopher Giancarlo.  Chairmen Clayton and Giancarlo
asked the staffs of the SEC and CFTC to conduct market outreach and seek further input from the
public regarding these issues surrounding portfolio margining.[16]  I am pleased to support this
request for comment because I think it will enable our respective staffs to prepare a thoughtful
recommendation on actions our two Commissions may take to facilitate portfolio margining.

Conclusion

I want to close by again thanking Chairman Clayton and the rest of the Commissioners—both at the
SEC and the CFTC—for participating in this joint meeting.  It is a sign of our close and continued
communication and collaboration, which I trust will extend long into the future.  Finally, I hope we do
not have to wait another 45 years to get together again!
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